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PREFACE. 

THE author of the foUowmg pages submits 
them to the Profession with no slight hesitation, 
sensible, as he fully is, how difficult the undertak- 
ing must be to throw light upon a subject which , 
has been so often, and perhaps so much more ably 
elucidated. Still, however, as the principal points 
and leading decisions must, ki the absence of any 
professed treatise on the subject, be sought for in the 
more voluminous works of our Nisi Prius writers, or 
the Indexes of Reports, he is induced to hope the 
present may not prove an altogether useless man- 
ual of easier reference. At the same time, in a 
great commercial nation like our own, where the 
interests of many persons are so deeply involved m 
the safe conveyance and deposit of merchandise, it 
cannot be unimportant to them to know in w^hat 
light transactions of this nature are viewed by the 
Courts of Law in the present day, and what are the 
mutual privileges and projections afforded to each 
party. 

4, Inner-Temple Lane, June 19, 1815. 
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INTRODUCTION. 



THE Law of Carriers is founded upon the most 
universal rules of commercial policy, and finds a 
place in the internal administration of almost eve- 
ry civilized government. Its usuages are singular- 
ly consistent in the most remote as well as the most 
refined states of the world, (a) In this country* ^ ^a 1 
the laws relating thereto, as they now stand, are 
chiefly to be deduced from what is denominated 
the Common Law, or those customs which have 
been handed down from the rudest periods, and 
corroborated by the practice of every succeeding 
age. How far the courts of judicature have pro- 
moted or dimiiiished the commercial security, 



CaJ It is very remarkable, that in the system of the Hindoo law« 
the liability of the carrier is precisely similar in effect, and nearly so 
in the terms, of the common law of England ; the exceptions in the fbr- 
merare, <<1hathe is not liable for losses occasioned by the act of God 
or the King ;" in the latter, '* by the act of God, or the King's ene- 
mies.*' Colebrooke's Hindoo Law. It seems probable that the custom 
relating to carriers took its origin fix)m the civil law of bailments ; 
this species of bailment being there defined, <* contractus quo aliquid 
gratuito gerendum committitur et accipitur." Vinnius in Comm. Jus- 
tinian, lib. 3. tit. ST. 684. A similar meaning seems to have been at- 
tached to it by Bracton in lib. 3. 100. Contrahitur enim obligatio non 
scdum scripto et verbis sed et consensu sicut in contractibus bonse 
fidei ut in emptoribus conditionibus, locationibus conductionibus soci- 
etatibus et mandatis" on the authority and application of which, vide 
Ld. Holt in his judgment of Coggs t>. Benxard, 1 14, Baym. 919. 

2 



2 InirodudiaH. 

which our ancestors thought fit to establish, by re- 
laxing the severity of former obligatioos, or how 
far a refinement in jurisimidence, or an advanced 
state of moral efficacy, wanrant these invasions of 
the common law, are questions irrevalent to the 
purpose of this treatise. As we are concerned 
more with the practice than the theory of the ex- 
isting usages, it will be more useful, and perhaps 
more judicious, to endeavour to explain and har- 
monize the system, as we find it constituted, than 
to canvass the propriety of alterations which de- 
pend rather on the progress of society, than any 
arbitrary rules of jurisprudence. The law of 
carriers in the present day is therefiDre to be con- 
sidered in regard to its obligations ; 1st. as origin^ 
ating in long-established usages, or what is called 
the custom of the realm ; 2ndly. as regulated by 
positive statutes, and lastly, in what degree each of 
these have been effected by the acts of the several 
parties concerned. 

The first consideration will be found to afford an 
extensive but easy rule of obligation, to be under- 
stood by the simplest and most incautious employ- 
r *3 ] ^5 and incs^able of being evaded, *or violated 
with impunity by the most artful hireling. The in- 
terferences of the Legislature have been principal- 
ly directed to relieve the carrier in cases where hu- 
man care could not extend to protect firomvillany, 
as in cases of barratry, &c. or human foresight po- 
vide security against unavoidable casualties. But 
the lawyer's discrimination and judgment must be 
chiefly directed to, and conversant with, the effect 



c^ those und^akings by which common earners 
have ahnc^t entirely divested themselves of the 
character of public servants, and have endeavour* 
ed to assume the privileges of special contractors ; 
in direct violation of the policy, and in opposition 
to the first principles, of the common law. 

To this latter consideration therefore the present 
inquiry will be principally directed ; and as it is at 
the same time the most important end of the in*- 
restigktion, it will be the author's endeavour to dis- 
tinguish the several relations in which parties may 
Stand to each other, so as to afford a ready access 
to the knowledge of their several rights and reme- 
dies ; and to present an orderly and succinct re- 
view of the decisions which have taken place in 
cases wh^:e earners have been considered as en- 
titled to thepiivilegesof special coatractixrs. 
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CHAPTER L 



tmo ABE CONSHIERBD TO BE pARRIERS UNDER 
THAT TEBM. 

^1. How far any one carrying goodsy whether by. 
Jgreement or far Hire, or not. 

THE law has avowedly giv^n the privilege of 
its special protection, in respect of the tra^r, and 
not the carrier. On this ground therefore it has 
been determined, that any person undertaking for 
hire to carry the goods of all persons indifferently, 
is, as to the liability imposed, to be considered a 
common carrier, (a) 

No special agreement for the amount of the 



fa J Gisboum v. Hunt, 1 Salk. 249. Trover for goods, (taken as a 
Stress) which had been put with the waggon into a barn. The per- 
scm to whom they had been intrusted was not a common carrier, but 
carried cheese to London, and usually loaded back with goods, ibr a 
reasonable price, fbr all persons indifferently. And the Court held, 
^ that such an undertaking to cany for hire, as to this privilege, was 
to be considered that of a common carrier, and the goods so delivered 
for that time under a legal protection, and privileged from distress for 
rent ; and so wherever they are delivered to a person exercising any 
public frade or employmeat." Cro. £U^. 596. 



Sec. 2,3 Carriers witk a special undertcMng. ^ 

hire is essential to constitute this relation, (h) A 
earner may demand as much as is reasonable, 
which the other is bound by law to pay ; and the 
carrier cannot set up the wajat of such an agree- 
ment to e3i;empt himself from the common law re- 
$p(»imbility. " An action on the case lies upon 
this matter without allegii^ any consideration, 
fojr the negligence is the cause of the action, and 
not the assumpsit." Hence the obligation seems 
tp arise more out of apubUc duty, than thei.partic- 
idar consideration, and tjie character to be deter- 
mined from the geidieral nature of the undertaking. 

§ 2. How far one with a Speaxd Undertakings air 
though not a common carrier. 

But where a person specially undertakes to car- 
ry goods, and they are injiu-ed by his neglect or 
mismanagement, the agreement and promise be- 
ing *broken, will give a sufficient cause of action, r #6 i 
although no person could have compelled him to 

fbj Rogers v. Head, Cro. Jac. 262. Assumpsit against a common 
carrier ; aiid upon motion in arrest of judgment, for that he was not 
charged as a common carrier ; and tliat tRe promise was not for any 
certain sum, but only that he would, rationabiliter^ content him ; non 
allocator, *« for the consideration is sufficient, because a carrier may 
demand, and the otlier is bound to pay, as much as is reasona})le." 

Bastard v. Bastard, 2 Show. 81. Action against a carrier for loss of 
a box ; upon motion in arrest of judgment, because no particiUar sura 
had been agreed upon for the carriage, but only that a reasonable re- 
ward was to be paid, held well enough ; for as in such case a carrier 
may maintain a quantttm mermt, he is as much liable as if ^there is a 
particular agreement for a sum certain. S. P, admitted in Ixvett v 
Hobbs, Id. 139. q. T. infr. 



6 f^ho considered common ctmien [Ch. 1. 

undertake the charge, (c) For the pretence of 
cafe, being the persuasion that induced the other 
to trust him, the negligence has put a fraud upon, 
and is a deceit to, the bailer- (i) In thiS respect 
the only difference between a common carrier, 
and a private person undertaking the carriage of 
goods, is, that the former is obliged to undertake 
the charge, which the latter is not compellable td 
do : the former is responsible for injuries arising 
out of acts against which he could not provide, a 
[ *7 ] liability at common law to which the latter is *not 
subject; but both are equally answerable for a 
misfeazance. The difference between the de- 
grees of care demanded in the one contract and the 
other, is, that a common mandatary, which such 
a person becomes, is bound by the nde of good 
faitih, the carrier by the unqualified nie of the 

CeJ Said by C J. Rolls, in Powtuary v. Walton, 1 Roll. Abr. 10. 
(the reason of which equally applies here.) That was an action on 
the case against a faiTier for improperly shoeing a horse ; and so said 
by J. Paston, in Stath. Abr. tit. accionsiur le cas. pi. 11. and Sir W. 
Jones, 61. 

fdj Said by Ld. Holt, in^ his doctrine of bailments, Cog^ t) B«- 
nard, 2 Ld. Raym. 919, g. v. infr. Hutton v. Osbom, B. R. M. 3, G. 2. 
MSB. cited Selw. N. P. 363. Case against carrier for losing a hare ; 
and on demurrer, for tliat plaintiff not having declared on the custom 
of tlie realm, the defendant must be taken to be a private person, and 
so no consideration being laid, the promise was ivudum pactum f to tliia 
it was answered, on the authority of Coggs v. Bernard, " That a pri- 
vate person who voluntarily undertakes the carriage of goods is an- 
swerable for a misfeazance, though no consideration be laid \ upon the 
second objection, that no delivery of the hare was alleged; it was 
held to be implied from the statement, that the defendant had carri- 
ed it part of the way, and that as the action was brought for the actU"* 
al loss of the hare, the promise was only induc^anenf 
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pommm law* A mandatary not being by pipfes* 
iion skiUfiil in the busine^ undertaken shall not 
be liaUe to an action if he perfomid his commis^ 
§iou bona fde J and to the beat 'of his ability, ("e^ 
" A mandatary, as well as a depositary, may how* 
eyer bind himself by a special agreement to be 
answerable even for casualties; but neither the 
one nor the other can exempt himself by any stip- 
ulation from responsibility for fraud, or its equiva- 
lent, ^oss ne^ect 

§ 3. HoymeUy ^c. whether masters or part-owners^ 
BargeownerSy Wharfingers^ or Ferrymen. 

HoYMEN, by the custom of the realm, are bound 
to keep and to deliver goods safely, for their hire 
is also di^ by cwtom : (f) and that too where 
every possible precaution has been taken to pre* 
vent the accident, or its subsequent effects, (g) 

fej ShieUs v. Blackbum^, 1 H. Black. R. 158, infr. Sir Wn. Jones 
•n bailments, 54. 

CfJ 1 Roll. Abr. c. 2. 15. ** Every thing which applies to a carrier 
may be advanced also of a bargemaster, or shipowner." Sir W. Jones* 
liKWof bailments. 

fgj Dale V. Hall, 1 Wils. 281. Case against a shipowner for dam- 
age done to goods, from a leak occasioned by a rat, although every 
precaution had been used the water coming in : yet held that defend- 
ant was answerable in all events, except where the goods were dama- 
ged by the act of God, or the King's enemies ; for a promise to carry 
safely is also a promise to keep wfely. (Vide also Goif v. Clinkard^ 
there cited ; where a shipmaster was held answerable for the accident, 
which in that case haj^ened by his servants letting down into Ijie 
ship's hold a puncheon of rum, and all possible care was used by ^em.) 
'< The true reason of the prM||ipal decision is not mentioned l^ the 
reporter ; it was in fikct at least ordinary negligence to let a fat do 
such mischief in tlte vessel, and the Reman law hs^ on this principle 
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In these persons also, every act is considered a 
negligence which the law does not excuse. With 
respect to the master, although he receives his 
salaiy from the owners, .it does not eflFect or annul 
his common law liability, if he does not keep the 
goods dehvered into his custody safely: (h) a rule 
which was first adjudged, 26 Car. 2. and it was 
said for the following reasons : 1st, Because he 
takes a reward, and the usuage is, that half wages 
[ *9 ] *are always paid him before he goes out of the 
country : 2d, That he may make a reserve and 
caution for himself: 3d, That no difference can be 
assigned between him and a hoyman, common 
carrier, or innholder : 4th, That he is rather an 
officer than a servant, having power to impawi\ 
the ship, and to sell bona peritura. In effect too 
his reward is paid by the merchants upon the 
same condition as freight is to the owners ; viz» 
that such freight is earned, without which his 
wages would not be due. With respect to the 
ownefs, although in truth they do not themselves 
enter mto the undertaking, they are yet liable^ 
as well in respect of the freight receivable, as also 

decided, that " si folio vestimenta polienda acceperit, eaque mures 
roaerinty ex locato tenetur, quia nebuit ab hac re cavere," D. 19. 2. 13. 
6. Sir W. Jones' Treatise, 105. 

(A) Mors V. Slue, Sir T. Ray. 220, but better reported in 1 Vcntr. 
190 & 238 : 2 Lev. 69, and reco^ized in Ld. Raym. 919. Case 
against the master of a ship for goods delivered into his custody, and 
which were stolen from the ship by persons pretending themselves to 
be officers with a warrant to search ; and held that he was answerable 
for the value as master, and for the reasUl in the text; and because 
i|h that case he had been used to reeeire the freight, and to make 
coQtracts for transporting the goodd. 
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for appointing the master, whom they may select 
and control ; but when charged in point of con- 
tract 33 employers, they must all be joined, (i) 
So an action lies equally against a common 
bargeman, without any special agreement, *as a- C *10 ] 
gainst a carrier upon land, (k) So a ferryman, if 
by overloadiijg his boat any injury arise, is liable 
for such default or negligence ; and it seems that 
he wiU only be excused where the case falls un- 
der thfe exception of loss by perils of the sea. So 
the owner of a Gravesendboat, which carries both 
men and goods, is a common carrier. So where- 
ever an action on the case lies against a common 
land carrier, it lies also against a wharfinger, " it is 



(i) Boson V. Sanford, 2 Salk. 439. 3 Lev 258, and Carth 52. Case 
against two bf the several part-owners oJT a ship, and held that the 
action was quasi ex amtractu^ and not «x deUcto / and judgment was 
given for the defendants, because all were not joined. Said also by 
Holt, C. J that it was at the election of the plaintiff either to bring 
his action against the master or the owners, as in case of marinen' 
wages the action lies against either master or owners ; and the master 
or owners may maintain an action for freight. [There is no doubt that 
the reason why judgment was so given could not now be sustained, as 
such a ncMijoinder must be pleaded in abatement. Rice v. Shute, $ 
Bur. 2613, and Abbot v. Smith, 2 Bl. R. 947.] Fry v. Marsh, Lent 
Ass Devon. 2 W. & M. (cited Carth. 62.) Assumpsit by owner 
of a ship to recover freight of goods imported from Bourdeauz to 
Topsham, and C. J. Holt held clearly, « that the action might be 
brought by either master or owner." 

(/b) Rich V. Kneeland, Cro. Jac. 330, and Hob. 18. Case against a 
eonuttoa bargeman for losing a portmanteau, and after judgment givca 
^^aaut drfendant, upon the ianie, whether plaintiff discharged 
defendant of the carriage, error was brought and assigned, that the 
tetioB lay not agamst a common bargeman without special promise ; 
but aU the justices and barona held, << that it well liea as against a 
commoQ carrier upon land." 

3 
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impossible to make a distinction bet wen them ("/)•" 
[ *11 ] And it has lately been Metermined, that the com- 
mander of a king's ship, biii^ing home bullion at 
the usual freight, is liable to an action for not car- 
rying safely and delivering it, although this seems 
more upon the implied contract than from any 
common law liability." (m) 

§ 4. Stage-coachmasters — when a Price is paid far 
Carriage — when owner is present — Coachmen — 
Hackney-coachmen when. 

CoACHMASTERs havc bceu cousidcrcd not to fall 
within the description of common carriers (n) ; 

(0 Said per Lord Mansfield, in Ross v. Johnson, 5 Bur. 2825. This 
was an action of trover against a wharfinger fi>r not delivering goods 
which had been lost or stolen out of his possession ; *and held^ that the 
clear remedy was by action on the case ; for as the refusal to deliver 
the goods arose fi!<om their being lost, and so they could not be de- 
livered, it was a bare omission, and no evidence of conversion to 
maintain trover. Bancroft's case, Att. 93. Case against a ferryman 
for throwing a box (of which he did not know the contents, but in 
reality it contained jewels,) into the sea, on a sudden storm arising 
on the passage ; and it was resolved, that he should anjswer for it. 
*' I cannot help suspecting that there was proof of culpable negligence 
in this case, and probably the casket was both small and light enough 
to have been kept longer on board than other goods." In the 
Gravesend barge case, the bargeman was holden not answerable for 
a pack thrown overboard in a tempest ; but there the pack was of 
great value, and jrea? v;ei^ht, 2 Bulstr. 280." Sir W. Jones, 107. 

(«i) Hodgson V, Fullarton, 4 Taunt. 787: 

(n) Middleton v. Fowles and another, 1 Salk. 282. Case against 
masters of a stage coach for the trunk of a passenger, which had 
been delivered to the driver and lost ; and upon the question whether 
the master was liable, said per Holt, a stage-coachmai> is not within 
the custom as a carrier, unless such as take a distinct price for the 
carriage of goods fs well as perscms. And vide Upshare v. Aidee 
infra. 
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nor to be liable as such, unlesi^ where they receive 
a distinct price for the carriage of goods ; nor can 
a gratuity given to the drivers bring the masters 
within the custom for that is not within the exe- 
cution of the authority given them by their em- 
*ployers : (o) where however a coachman or driver [ *12 ] 
takes money indiscriminately for carrying goods, 
he is for that purpose a carrier, whether the goods 
belong to a passenger or stranger: and he vrill 
then be in the same situation with a common 
carrier ; so where the custom prevails of charging 



(9) Lovett «. Hobbs, 3 Show. 127. Said at N. P. per Jones, J. 
** where a coachman commonly carries goods, and takes money for so 
doing, he will be in the same case with a common carrier, and ia a 
carrier for that purpose, whether the goods are a passenger's or stran* 
ger's." 

It does not appear that the direct rule laid down in the first of the 
above cases, nor the conclusion to be drawn in favour of the owner in 
the latter, hare been'ovemiled by any modem decision on the subject ; 
although Mr. Selwyn, inhb N. Pri. p. 358, seems to consider the case 
of Clarke v. Grey, 6 East. 564> and what was said per Chambre, J. in 
Robins<m v. Dunmore, 2 Bos. & PuL 419. (vide infr.) as making coach- 
owners in general liable as carriers. But it may perhaps be doubted 
whether these cases go to such a length ; such a conclusion can only 
arise from inference; and those cases were in fact decided on very 
different points, although the declarations were in form, on the cus- 
tom ; a circumstance which may have arisen from the owners having 
really brought themselves within the custom in either of the ways 
mentioned in the text Heavy luggage is generally refused, on the 
ground that the carriages provided are intended for other purposes, 
and that allowing li^gage at all is more for the accommodation of the 
passengers, than a direct object of profit to the owners. In mails it ia 
always refused ; and it is no doubt competent for any other proprietor 
of a coach to devote it excluaively to the carriage of passengers ; 
fuare igitur. Where however the carriage of heavy goods, luggage, 
Stc. is regularly allowed, and charged for, and parcels in general car- 
ried for hire, the proprietors are certainly to be considered common 
carriers. (H. J.) 
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^or overwdght, it seems that the coaduMsters be^ 
oMie also fiable ; for to die extent chaxged for they 
are common carriers, and the owner of the goodn 
being present, will neither alter the responsibtl^y 
oi the master as a carrier, nor on the other hand 
deprive him of the benefit of a puUic notice limh* 
ingsuch responsibility, (p) So a hackney coach- 
[ *14 ] man (q) is not chargeable %s a carri» for a pas- 
senger's goods unless under a special agreement, 
and then it is doubtful whether he ought not to be 
charged in respect of such agreement rather than 

{p) Clarke v. Grey, A Esp. 177. In an action against the proprie- 
tors of the True BriUm stage coach, from London to Market Har- 
borough, to recover the Talue of a tnink belonging to plaintifT^ wife 
ft passei^^er; it was said by liOrd EUenborough '* it has been decided 
that the luggage of passengers came within the exception,'* referring 
perhaps to Button and uxor v. Bolton, cited, 1 H. Bl. 299. in which 
inoticy was allowed to be paid into eo^rt by &e owner of tiie eoack 
to tiie amount of his responsibility specified in a notice, and the plaoi- 
tiflr*s trunk which had been lost, was admitted to be within the ex- 
ception. 

Robinson v. Dunmore, 2 Bos. & Pul. 419. la an action on a special 
undertaking for safb carriage of fumiture (the defiendant not being a 
oommon carrier, but having put himself in that situation, by his par- 
ticular warranty) held that the sending plauitiifs porter wi& tiie 
goods did not vary the case ; the defendant waa charged for having 
i^ecially undertaken to carry the goods safely. In this case it was 
sud per phambre, 3. *' that if a man travel in a sti^ coach, and take 
his portmanteau with hun, thoi^the has his eye upon the portman- 
teau, yet the carrier is not absolved from his responsibility, but will 
be liable if the portmanteau be lost, fo that case the owner has s<HBe 
care of his property, since it is more for his interest that the property 
should not be lost than that he should have recourse to «a action 
' against the carrier." 

(9) Upshare v. Aidee, Corny. 25, said, per Holt, « that a hackney 
coachman is not a common carrier within the custom of the realm, 
and cannot be charged for the loss of a passenger's goods, except 
where there is an express agreement, Mid money paid for the carriage 
of the goods." 
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on the €ix9tom. And the reason of this seems to 
be, that their employment is intended mcxre fot 
the conrenieni^ o^ persons than for the carriage ot 
goods ; and so are neither Mnrthin the definition o£ 
a commcin carrier, i]k)r the policy of the regulations 
imtitttted concerning them. 

^6* PostmoHers for Bills lost — fbr NoH-deUveryof 
Letters — Exceptions. 

But with respect to the Postmaster general, as no 
analogy whatever holds between him and a carrier, 
so there is no other ground for rendering him liable 
for the loss of letters, or their contents, by the neg- 
ligence of those employed by him. (r) He enters 
into no contract, either expressed or implied ; re- 
ceives no hire ; the post-office is a branch of the 
public revenue and a branch of pohce, created by 
act of Parliament, each governed by different offi- 

(r) Lane v. Cotton, 1 Salk^ 17, and more fully in Ld. Raym. 646. 
Action against the postmaster general ^r the loss of Exchequer bills; 
but held by three jadge» against Holt. J. ''That the action did not 
lie, 1st, because the office is created ibr intelligence, and notfcnr insu- 
ranee ; for promotion of trade in procuring speedy difpatefaes, and 
not an absolute security for the dispatches themselves : and SKndly, 
Because the offending party is himself a substantial officer, and liable 
for his o\m acts, and because fit>m the very natwe of letters being in 
themselves missive, and transient from band to hand, are impossible 
to be secured by the postmaster hims^f : and that the act styling it 
ddy a letter ^jffke did not intend it to be considered as a mode of 
conv^ance fw treaaure. 

"Whitfield V. Ld. Le Despencer & al. Co^vp. 754. A similar case for 
recovery of <iie value of a bank note stolen out of a letter by one of 
Ae sorterb; and decided on the authority of the preceding case, 
which it was sud had been taken notice of, and recognised as livr 
by the bap, the parliament, and by the public at large. 



/ 
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cers : and what in a commoD earner would be only 
a breach of trust, is in them declared by statute 

^ *15 ] to be a capital *fek>ny. As the statute provides 
against the particular deftiult of the postmaster 

[ *16 ] himself, *in one case only, viz. where he ftdls in 
providing post-horses for the purpose of carrying 
letters he cannot be made liable to any action for 
a constructive negMgenca by others : for any default 
of his own he m clesurly Uable, but not for any 
negUgence or misconduct of any inferior officer. 
These latter, offending in the business of their re- 
spective offices, would be liable civilly for any 
injury thereby sustained, (s) They are indepen- 
dent substantial officers, and the business of the 
post-office could not be executed without them. 
From the time of the first estabKshment of the 
post-office, during the usurpation of. Cromwell, to 
the present day, many acts have been passed rela- 
tive to its improvement, but all of them by their 
total silence as to any liability of the postmaster 
general have recognized the exemption contended 

(«) Rowning v. Goodchild, 3 Wils. 443, and 2 Bl. Rep. 906. Action 
on the cftse agpainst the deputy postmiuiter of Ipswich, for non-delivery 
of letters to the plaintiff, who has refiued to pay an additional half- 
penny for the delivery of them at hia place of ahode : and it was held, 
that hy the statute, all letters are to he delivered gratis, and that the 
action w^l lies against the deputy postmaster, for he has an original 
office, and is liahle to answer for his own misconduct ; and that plain- 
tiff nay sue either for the penalty of SI given hy the statute for de- 
tentioh, or maintain an action on the case for damage sustained. 

So the case of Barnes v. Fdley, postmaster of Bath, and Stock tr. 
Harris, postmaster of Gloucester, there cited, and reported in 5 Burr. 
2709, m which it was agreed that What are the limits of the delivery 
ought to he determined by the usage of the place, and the postmaster 
is bound by those established limits. 
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for- As the point tea been more than omJe so- 
lemnly adjudged, the public in geneml, and mer*- 
ehants in particular, by the cautions and secu- 
nties which they have adopted against any losses, 
have shown their sense both of the liability and 
extent of the remedy. 

But the provisions of the Post-office aet would 
neither be complied with, nor its ei^ answeiied, 
if letters, when sent from London or other places, 
were liable to be detained at the post towns to 
which they are forwarded, (t) The statute *9 [ #17 ] 
Anne, 17, therefore says, that such letters ai?e to 
be delivered according to the sereral srad respective 

{t) Smith V Powdich, Qowp. 182. An action for money had and re- 
ceived by defendaiit, being deputy-postmaster for the town of Hunger- 
ford, as a charge over and above the usual rate of postage : and said 
by Lord 'Mansfield, ^that the 4th Si^ction 5 Geo. 3, explainii^ delivery 
to mean delivery at every body's place of abode within the limits of 
delivery, means " all the district within a post-town. The section 22. 
9 ^nn. c. 10, as well as the usage of the post-office in London, witk 
respect to places ccmtiguous, lay a foundation for me to say, that there 
are boundaries beyond which the postmaster is not obliged, but within 
which he is obliged to deliver letters. The legislature does not pro- 
hibit, nor intend, that th^ penalties of that statute should be incurred 
for the carrying or re-carrying any letters to or from any town or 
place, to or from the next respective post-road or stage appointed 
for that purpose, above six miles, from the said general post-offices, 
or chief offices of Edinburgh or Dublin ; but it appeared necessary, 
that if a place was four or five miles distant from a post-town or stage, 
that letters should be carried, and persons carrying them paid fi>r it ; 
my distinction does not gol» the sending a letter two or three miles- . 
out of town," And. per Aston, Justice, "If it is necessary to lay any 
additional charge, Ibere ought to be an application to parliament for 
the purpose. The postmaster cannot impose any «mn. I am very well 
satisfied he has no right ; and with respect to inconvenience^ it wotild ' 
be of infinite and g^ieral mconvenience to the pubUo at large, if they 
were obliged to fetch their letta*s from the iM»t-office." This de- 
cision was expressly made upon the geuend question. 
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directions upon the same, upon pain of a penalty 
of 51. for every dfence against the tsnour of the 
act ; and if the party to whom such are directed 
cannot be found, they must be returned ; and a^ 
by section 39 vp more can be taken or paid than 
the rates there mentioned, it has accordingly been 
[ #18 ] *frequently determined that the postmaster cannot 
tak^ any thing more than such lawful postage for 
carrying and delivering the letters- And although 
a party may sue upon the statute for the penalty, 
yet, as by the detention he may also suier umck 
more, an action on the case well lies for such 
consequential damages. The penalty is an accu- 
mulative security for the good conduct of the 
subordinate officers. The statute (u) authorizing 
the postmaster of London and Southwark to de- 
mand and take an additional penny for letters out 
of those divisions, without incurring the penalty, 
shows also the uniform sense of the Legislature 
as to the word delivery. So also the allowance by 
another statute of a penny on each letter delivered 
from on ship-board to the post-office. 

§ 6. Intermediate Carriers employed. 

Carriers are often necessarily employed te 
connect different lines of conveyance for goodi 
by land or water, and their liability to answer to 
the owner for any injury to goods sustained, by 
negligence or accident whikt under their chaise, 
depends on the fact of their being independent 

(it) 4Geo. 3. c. 34. § 16, uid S Geo. 3. c. 1$. § 4. 
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carriers, or only subsidiary to the timlertaking of 
Ate oirrier, ortginaUy contracting for the safe con*- 
^eyaace of tiie goods. There bdng no privity of 
Goirtract between the owner and such third per- 
mils to wlK>m the carrier originally employed *rnay, [ *19 ] 
for tJic s^e of conrenience, or necessity, transfer 
them (x); unless the liability of such person con- 
tinued, the own^ would be without remedy. In 
that ease it would iJso be necessary to raise as 
many knplied contracts as &ere were intemiediate 
agents, through whose hands the goods ^might pass [ *20 } 
be^He they arrived at their de^ination ; whereas 
these can in fact be considered only as servants or 

(x) Wardell v. Mam-illyan, 2 Esp. N. P. R. 69S. Case for not deliv- 
ering*, according to plaintiff's direction, an anchor sent by defendant's 
hoy, but by kim left with the wharfir^cr, (at the quay where the hey 
i|»y4i|ly dischatrged her cargo,) who had paid the defendant the freight^ 
and given him a receipt for the goods delivered ; and although it was 
proved, that by the "eustom the boymen never troubled themselves 
albotit the gooda after delivery at the nHuurf (except in cases of flour) : 
it was held, <* that such custom did not discharge the hoymanfrom his 
implied undertaking to deliver the goods according to the direction. 
the delivery to the whar&^er was not a delivery according to the^ 
direction.** 

Gandde v. Trent and Mersey Navigation Company, 4 T. R. 581. 
Befendaats undertook to carry goods from Stourport to Manchester, 
and to forward them thence to Stockport ; and the goods in question 
vere destroyed by an accideiital fire, whilst in the defendants warehou- 
ses at Manchester, where they were to have laid untH an opportunity 
offered of forwarding them, not for tlie convenience of the carrier, but 
of the owner of the goods : and it was held that as they were only com- 
mon carriers to Manchester, and the delivety not being to be made 
t&ere, the responsibilxty of the defendants as carriers ceased: as soon as 
th« goods w^e saft^y d^K>sitad at Manchesteri their snbsequent 
charge became merely tiiat of warehousemen, which could not be coup- 
led with that of carriers ; and not having been guilty of laches, there 
could be no pretence to make the defendants liable for such an acci- 
deaf* 

4 
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agents of the original contracting carrier. 11^ 
only case in which an implied contract between 
the- owner and such third person employed can be 
raised, is, where by the particular terms of the 
first contract the duty, and consequently the res- 
ponsibility, of the carrier, terminates at a particu- 
lar point: for then the delivery and receipt of the 
goods fix>m the carrier to such third person is suffi- 
cient to raise an implied contract on his part to 
take care of, or deliver safely such goods accord- 
ing to the direction; and for the breach of this im- 
plied contract an action will lie against him. 
When, therefore, goods are transferred from the ori- 
ginal contracting carrier, his liability continues, if 
such transfer is only a'ccessoiy to the discharge of 
his own duty, or the terms of his own contract ; 
and all such intermediate persons employed are 
only regarded as his agents, as porters, wharfingers, 
warehouse^keepeis, &c. and in that case his liabil- 
ity continues until the goods ate actually deliver- 
f *21 ] ed (y). But where *his own undertaking or duty 

(v) Hyde v. Trent and Mersey Navigation Company, 5 T. R. 389. 
Action on the case against common carriers, for goods destroyed by 
accidental fire in the night, whilst in the warehouses of a person to 
whom the defendants allowed all the profits of cartage, &c. to the place 
ef delivery ; but from the particular circumstance of the defendants, 
•(the original carriers,) having tliemselves added such charges to their 
own account, and received them, such acts were regarded only as a 
continuing transaction in discharge of their original undertaking And 
although their agreement with such warehouseman to allow him those 
profits was not secret, or affected with any fraud, the carriers were 
held clearly liable until an actual delivery And upon the general 
question of the liability of the carrier continuing whilst the goods are . 
in the hands of such third persons, it was ruled by three judges 
against X^ord K«nyon, *^ That tjie carreer wafi bound to deliver the 
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is complete and ended, and the goods have passed 
ficcording to the directions out of his hands^ the 
owner mued; look to such third persons for a due 
discharge of all the duties incident to their relative 
situation, as in the cases of intermediate indepen- 
dent carrieis or shippers, receivers, wharfingers, &c. 
on delivery of the goods to whom, the contract on 
the part of the carriers is entirely determined. At 
what particular time the liability of these persons 
commences, and to what extent, will be consider- 
ed hereafter. 

goods to whom they were directed ; as otherwise the plaintiffs might 
only have a remedy agtiinst a porter, or some poor person through 
whose hands they might have passed ; and that a custom for owners to 
send fi>r their goods did not dispense with the general ohligation ; 
that merely discharged the carrier from furtlier care in that particu- 
lar case. It would be of little importance to determine that carriers 
were liable as insurerB^ unless they were also bound to see that the 
goods were carried home to their place of destination ; since as many 
frauds may be practised in the delivery as in ttie carriage of them," 
Vide cases, Cailiff and another v, Danvers, Peake, 114. Thomas et al; 
49. Pay, 4 £sp. 2^. infr. 
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CHAPTER II. 



CONVEYANCE OF PERSONS 

§L Pa^/meni itf Fare^fVhen demmdabk. 

IF a person takes his place in a stage-coach and 
♦ pays at the tune only a part of the fare as a depo- 
sit, the proprietor is at labeity to fll up his plsfcce 
with another passenger, if the first party is not at 
the inn ready when the coach sets of[(a)> But if 
at the time of taking his place he pays the whole 
fere, the proprietor caiuiot dispose of his place, for 
the passenger may take it at saxy stage of the joiar- 
ney he thirdcs proper, and which may be most am- 
[ *23 ] venient to him (b). Where the owner *of a post- 

(a) Said by Lord Kenyon, in Ker v. Mountain, 1 Esp. N. P. R. 27. 

(6) Measiter v. Cooper, 4 Esp. N. P. R. 260. Action against the de- 
fendant, who lLq>t chaises for hire^ fiw refusing to cairy the plaint 
who had his luggage tied on, and had got into the chaise, when the 
owner insisted on a previous payment of the hire, which was charged 
exorbitantly. Plaintiff tendered him the regular hir^ and the sum 
which had at first been agreed to be taken, but afterwards refiiseds 
and held, per Lord Ellenborough, ** that, although the owner might 
make his own regulation, or any special contract, and insist upon his 
own established mode of dealing, yet, after the person was in the 
chaise, and tendered the money, it was too late to object to complete 
the journey; the owner of the chaise was bound to proceed ; and if 
the jury found the tender^ the plaintiff if as entitled to recover." Ver- 
dict for pUtintiff.- 
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chaise has permitted any one to get into the chaise, 
and have his luggage fastened on, he cannot after- 
waids refuse to go the jourrrey, if the hire be ten- 
dfiJFed hin ; for it is such an iiK^epdion of Hhe con- 
txact that he is bound to go throu^ with it. 

§ 2. Where the Contract ioea$ry ends. 

If the usual place of ali^ffig is in theinnymd^ 
it has been ^cided, that passeiG^is canoot he 
compelled to ^ down even at tbe km-gsfie^'^my 
(fc) : afbrimiy ithe pxopij^to» anB bound to cayorf 
tb^n to tbe place to whidi they piefess their coadi 
to go, and cannot refi»B to fp^oeed at amy mten^e* 
diaie 3tage : and in case of accid^rtf tbey would be 
bound to provide ajciotlier conveyance ; £>r their 
undertakii^ is abMute. Soiyf tbeve is e gen^^ral 
iisage to aUow oestain intervals for refresh^sieot, 
they cannot vary "at their fdeasura^ 4hofie uaages 
whichaK perhaps a reason^ pse&mi^ their con- 
veyance to the \&sm convenient anrafigeaiBirt c^ 
other propiietors. But if ^ coachmm se^^iies to 
v^ait, and actually leaves a passe^iiger behkid with- 
out .good cause, it aeems 4hat the tetter would have 
a remedy, either in withholding^ the reaimiiider of [ #£4 ] 
the fare^ or^ if that has been all paid, by an acticm 
on the case for breach <)i tbe poEptive contract ; mz. 
to convey the party to such a place at such a time ; 
and might recover any further damage si^stained 
by the dietention* 

CO Dudley v. Smith, 1 Camp. N. P. R. 167. infra. 
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§ 3. Luggage. 

It has been seen that a distinction wasformerly^ 
drawn between stage-coach owners, and earners 
strictly such, and that unless the former took upon 
themselves the general duties, they could not be 
fixed with the common law liability of the latter ; 
and no doubt where a proprietor of a coach holds 
himself out to th6 pubUc as only engaging for the 
personal conveyance of passengers, and refuses to 
allow his coach to be a conveyance for goods in 
general, the Courts would uphold the former deci* 
sions which laid down the distinction (d.) But, 
inasmuch as a distinct price is now usualfy^ made for 
carriage of goods, and an additional charge is im- 
posed on all passengers for their higgage above a 
certain weight, it may he' affirmed, that in almost 
every case the proprietors would be considered as 
falling within the description of common carriers. 
And however such lu^age may be thought to be in 
some degree under the immediate care of the own- 
er, yet it has been said, that his presence caimot ab- 
[ *25 ] solve the carrier from* his duty or responsibility, in- 
asmuch as the care of the owner amounts only to 
this ; that it is much inore for his interest to pre- 
serve his property, than that he should be put to the 
trouble of suing the carrier to recover its value, 
which cannot be duly estimated, or the owner re- 
compensed in pecuniary damages (e.) So it has 

» fdj Middleton v. Fowle and another, 1 Salk. 182. q. v. supr. Bo 

l^inson tr Dunmore, 2 Bos. and Pull. 419. 
CO Clarke V. Grey,4 Bsp. N. P.R. 177. 
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also been decided, that when the coach owner is 
liable as a carrier, he is entitled also to avail himself 
of a>general notice, limiting the extent of that re- 
sponsibility ; there being no difference in this re- 
spect whether the goods are the luggage of a pas- 
senger present with them, or are sent by a stranger 
to be carried for a distinct price. 

^ 4. Ldenfor Fare on Luggage. 

From the preceding liability of the proprietor 
necessarily arises, from the very definition of Hen, 
a right to detain the luggage of a. passenger, until 
satisfaction is made for the duty which has been 
performed : and that whether comidexed as an in- 
dependent bailment of goods to be carried, or only 
accessory to the person. We shall herec^ter show 
its existence and extent in the former case ; but if 
the carriage of the luggage be only incidental to the 
agreement for conveyance of the person, althou^ 
it might appear that as there had been no contract 
on the subject matter, there could be no; right of 
detaining the subject out of *tvhich no diarge ari- [ *26 ] 
ses ; yet both justice and policy require that this 
right should exist in one . case as well as in the 
other ; and as it has been decided (f) that a mas- 
ter of a ship has a lien for passage-money on the 

CfJ Wolf V. Summers, 2 Camp. N. P. B. 631. Trover against the 
master of a vessel, for a tnmk, containing wearing apparel, and a wri- 
ting desk, detained by tho defendant until the remainder of the pas- 
sage-money was paid him : and said, by Lawrence, J. *- The master of a 
ship has certainly no lien on the passenger himself, or the clothes 
which he is actually wearing when he is about to leave the vessel; but 
I think the liea does extend to other property which he may have oa 
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higgage^ as £or recoveiy of fir^it ; the same rale 
WDuld doubtless be judicial^ u[dield in cases oC 
personal conveyances by land : a rule wbidi seems 
to have been constantly reo^nised in practice. 

§ 6. Negligence — What Evidence of— When lia- 
ble for — Inevitable Accident. 

The rule, that carriers shall be liable in all cases 
M^here any injury is sustained, except where it ari- 
ses fiom the act of God or the King's enemies, 
does not apply to the case of carriage of persons ; 
that regulation, being intended for the prevention 
of fraud or collusion, which they m^t be tempted, 
from the facilities afforded by their situation, to 
commit, or against which they ought to protect 
themselves, cannot af^ly to cases of this nature. 
[ *27 ] But the stigfatest degree of negligence* in the dri- 
ver will make the principals liable ; ai^ it will be 
sufficient evidence to maintain such an allegation 
in the declaration, if the accident arose from any 
act of such their servant, in itself unlawfiil or con- 
trary to the acknowledged custom df the road, or 
from rashness, or want of proper skill in driving, as 
in some of the following instances. If the driver^ 
vrith or without the knowledge of the owners, take 
up more passengers than are allowed by the act of 
parliament, and an injury ensue, which is laid in 
the declaration as having arisen from such over- 
loading, the poof of there having been an excess of 
number beyond what is allowed, will be conclusive 

board, and in refusing to deli^ner tliem up he is not guilty of any tor- 
tious eonrersion.' 
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evidence that the acoklent arose from that catise 
(g.) So also if there be no excess in the number of 
passengers, yet if the number is actually beyond 
the strength of the carriage, the proprietors will 
be liable to an action for any damage thereby sus- 
tained(^A. j* The penalty in the former case arises [ *28 I 
firom an infringement of the positive regulations of 
the statute: the damages in the latter, from a 
breach of the implied contract, that the proprietors 
will provide a safe and adequate carriage for the . 
number they take up. If the driver go so close to 
the side of the road, that for want of sufiicient room 



ig) Israel v. Ckrk and Cliifch, 4 Esp, N. P. R. 259. Action on the 
case, against the proprietors of the Gosport coach, for an injury receiv- 
ed by the overturning of the coadi, in consequence of the axletree 
having broken ; and it was stated, (as in the text) by Erskine, to have 
been so laid down by Lord Kei:\yon, to which Lord 3Emenborough as- 
sented. It was said ako, «' that the question as to the defendant's li- 
ability under the act of parliament, and for the injury sustained in the 
present instance, (when there were not more than the allowed number 
of passengers,) were quite distinct. The proprietors were bound by 
law to provide a sufficient carriage for the safe conveyance of the pub- 
lic, who travel by them, and he would expect a clear Jand-worthiness 
in the cazriage itself be established.'* 

(A) Christie v. Greg^, 2 Camp. N. P. R. 79. Case, to recover dama- 
ges sustained by the breaking down of defendant's coach ; and it was 
held, ** That when the breaking down or overturning of a coach is 
proved, negligence in some proper precaution is always impliec). on the 
part of the owner, on whom it lay to rebut the presumption. That 
there was a difference between a contract to carry goods, and one to 
carry passengers : for the safety of the foods the carrier was liable at 
all events, but he did not warrant the safety of the passengers. His 
undertaking as to them went no farther than this, that, as far as human 
care and foresight could go, he would ptx.» jde for their safe convey- 
ance. If therefore the breaking down of a coach was purely accident- 
al, the plaintiff had no remedy for the injury he had sustained.'^ 

6 
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aa accident occuis, the principab are liaMe.(^i^ 
[ *2» ] So if theie be any ganger on* the road, the driver 
is bound to gire the paasengers notice thereof, as in 
going under a gate-waj, &c. (k) and he must do 
that to a sufficient extent, to give them an option 
^ of proceeding or not ; otherwise the jury may con* 

aider it such negligence ^i the driver, as to make 
his principab liable in damages for any accident 
which may happen. Where however the injury 
s^pears to have arisen from unforseen accident or 
misfortune, the owners cannot be made responsible, 
although this is always matter for a jury to decide 
upon, and will not be presumed^/^ , It cannot in- 

(0 Wotdsworth v. wyin uA others, 5 Btp. N. P. R. 273. Case 
against defendsntSy (pro|nieton of a coach) for the negtigcace of their 
servant, in driving so near the path on the vrong side of the road, that 
the plaintiff's horse becoming frightened, and plunging, came in con- 
tact with the coach and hralce his l^s and it was said by Rook, J 
** The law of the road is tended in good sense^ and was matter o f 
public convenience, but could not be carried so 6r, as that a carriage 
was in all cases bound to keqi exactly to the left He took the rule 
of law to be, that, if a carriage, coming in any direction, left sufficioM; 
room for any other carriage^ horse, or passenger, on its proper side of 
the way, it was sufficient; but that it was evidence for the jury, if 
the accident arose from want of that sufficient room ; the driver was 
not to make experiments.'' 

{k) DudlQT V. Smith, 1 Camp. N. P. R. 167. Case fbr negligence in 
the proprietors servant, in not informing an outside passenger of the 
flill extent of the danger in passing under a gateway where the coach 
put up ; and held, " that as the evidence showed it to be quite im- 
pracHcable to pass under, it i%^ no^ a sufficient warning to say only it 
was awkward f and as it was usual to carry the other passengers into 
the inn-yard, where indeed the journey terminated, the coach-owners 
continued answerable for the negligent act of their servants, until the 
plaintiff was set down at the usual place for passengers to alight." 

(0 Aston V. Heaven and another, 2 Esp. N. P. R. 5d3. Case against 
the proprietors of the Salisbury coach for negligence ; but as the acci- 
dent arose from the homes having taken fright, and no fault was hnput- 
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deed* be laid down as a certain rule, nor does pub- 
lic convenience require, that the driver is, under 
^11 circumstances, bound to keep on the left, or 
what is considered the proper, side of the road. 
It is sufficient, that by using previous care no in- 
jury would have arisen, unless occasioned from un- 
forseen misfortune, notwithstanding the danger 
might have been avoided if the carriage had been 
on its own side of the road. 

There is no distinction between mails and other 
coaches in this respect.fm^ 

able to the drirer, it was hdd, ** that the oiniws were not liable for 
the injuries which were sustained, eren though the driver was on the 
wiquiP side of the road^ and tbe a^ideiH might n^t hare happened if 
he had been on the right side; for ^en there is bo oti^r csrrisge tQ 
interrupt him, the driver may go on what part of the road h^ thinks 
fit'* 

(«) White t. B0ulV>ii and others, T^% N. F. B, 80. said by l4ord 
Kenyon, << That whenever doubts mijght have iirisen as to the liiibiUty 
of the postmaster-general for letters, yet when these coaches cany 
XMSsengers thepropiietora of them are bound to carry th^n safely «i|4 
properly.^ 
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CHAPTER III. 



CONVEYANCE OP GOODS; AND FIRST, OP THE EXTENT OF 
LIABILITY AT COMMON LAW. 

§ 1. How far it arises by Custom of the Realm. 

BY a delivery of goods to be conveyed for hire 
to any one who exercises such public employment, 
" the law charges the person so intrusted as re- 
sponsible at all events for every injury, arising in 
any other way but from the act of God, or of the 
King's enemies ;^' For though the force be never 
so great, as if an irresistible multitude of persons 
should rob him, he is nevertheless chargeable, (a) 
[ *33 ] *And this rule, ho we ter apparently severe, is so es- 

(a) Said, per Holt, J. in considering the law of bailments, in Coggs 
. V. Bernard, Ld. Raym. 919. vide Dale v. Hall. 1 Wils. 181. sup. 

Forward v. Pittard, 1 Term R. 27, case against a common carrier for 
not safely carrying and delivering goods. The goods were hops, burnt 
whilst in a booth under the d^endant's care ; and although the fire be- 
^an 100 yards distant, and without any negligence whatever being 
proved ia the defendant, it was held, " that there were events for 
which the carrier is liable, independant of his contract; a further de- 
gree of responsibity by the custom of the realm; for by the common 
law he is in the nature of an insurer ; and as the fire arose from some 
act of man, the canrior is liable Bi this case, inasmuch as he is liable 
Ibr inevitable acctamt," 

Hyde «. Trent aad Mersey Navigation Company, 5 T. R. 189. sup. 
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tablished by the policy of the law, for the security 
af all persons, the necessity of whose affairs obUges 
them to trust those sorts of persons in the course of 
tJieir dealings ; for else these carriers might have 
an opportunity of nnning them by fraudulently 
combining with thieves, &c. and yet doing it in so 
clandestine a manner as might hardly be possible 
to be discovered. In support of the same rule of 
policy, " every thing is a negligence in the carrier 
orhoyman, &c, from the moment he receives the 
goods into his custody, which the law does not ex- 
cuse ; and to prevent collusive litigation, and the 
necessity of going into circumstances impossible to 
be unravelled, the law always presumes against 
the carrier, unless he shows the injury to have 
been done by the King's enemioB, or by such ac^ 
as could not happen by the intervention of man, as 
storms, lightnings, tempests, &c. And the reason, 
why these acts only are held not to charge carriers, 
seems to be, that as they are not under the con- 
trol of the contracting party, they ought not to af- 
fect the contract, inasmuch as he only engages 
against those events which by possibility and due 
diligence he may prevent. These rules, though 
said to be founded in custom, have yet always 
been considered to be of common law. (b) 

*^ 2. How far the LAahility arises by reason of the [ *3S ] 
Reward. 

Another reason upon which this Uability is 

(*) Said in alHrminig^ the judgement in Ricli v. Kneeland Hob. 19' 



S3 Conveyance of Goods t [Ch«3. 

founded, is in respect of the reward, (^c^ and not, 
as some seem to have thou^t, because he had a 
remedy over against the hundred. The fiability 
( ♦54 ] ^existed at common law long before that remedy 
was given by the Statute of Winton; and many 
cases were so decided previous thereto, on the 
ground of the reasonable premium to which he 

(c) In the lime of Henry 8, it appears to bave been gena^ttUy hcdden 
** that a common carrier was charg>eable in case of a loss by robbery 
only when he had traiireUed by ways dangerous for robbing, or driven 
by night, or at any inconvenient hour." Poot & Stud. In the more 
commercial reign of EUz, it was resolved, " that if a common carrier 
be robbed of the goods delivered to him, he shall answer for the value 
of them, for he hath his hire, and thereby implicitly undertaketh for 
their safe delivery." Woodlief v. Curteis, Hil. K. B 38 Eliz. vide sup, 
1 Rol. Abr. 2. Mo. 462. Co. Litt. 89. a. and said, by Sir W. Jones, 
«* That the reward or hire, which is considered as the reason of the de- 
cision in Woodlief r. CuAeis, nakes the carrier liable indeed for ordi* 
nary force, but cannot extend to irresistible force ;** the true ground 
of that resolution is the public employment exercised by the carrier, 
and the danger of his combining with robbers, to the infinite injury of 
commerce, and extreme inconvenience of society." Law of Bailments, 
102. 

Lane v. Cotton, 1 Salk. 143. per Holt, C. J. 

Gibbon v. Paynton, 4 Burr. 3299. Action on the case, against a 
stage-coachman, for money lost in the conveyance; but as there was 
an acknowledged usage, and a special notice as to the price to be pgi4 
for the carriage of money, and 'the plaintiff had been guilty of a fraud 
upon the carrier by concealing that it was money; it was held that 
such fraudulent conceaUnent excused the carrier , «* The true princi- 
ple of a carrier's being answerable, is the reward." So, in Sir J. Tyly 
& al. «. Morrice, Carth. 485. Case against a carrier for the loss of two 
bags, said to contain 200^ whereon a per-centage had been charged 
for tlie carrirge «nd extraordmary risk to that amount only ; and held, 
that the carrier should answer for no more, because his particular un- 
dertaking extended no farther, and his reward was only ^pioad that 
sum ; and " it is the reward that makes the carrier answerable, and 
since the plaintiffs have taken that course to defraud the carrier of 
%VA reward, they hare thereby barred themselves of tbttt remedy vbi^ 
is founded only on the reward/* 
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was entitled, and which at that time served as a 
criterion of the extent of such liabiHty. Hence in 
cases where the value of the goods deUvered to 
him was fraudulently concealed, or misrepresent- 
ed, it was considered that as his warranty and in- 
surance were in respect of the reward, and that the 
reward ought to be proportioned to the risk incur- 
red, such fraud and concealment annulled the con- 
tract altogether, and relieved the carrier, 

^ 3. How far the Liability arises by his being an In- 
surer. 

A CARRIER is also considered in the nature of an 
insurer, (e) wherein he differs from any other com- 
mon bailee, who only engages to take the same 
care of the goods that he does of his own, or to use 
ordinary care, (f) The exercise of such a public 
employment is a tacit acknowledgment *of all the [ *S5 ] 
duties belonging to that character : and upon this 
ground of being an insurer he has been declared to 
be answerable even for inevitable accident. 

But upon the same principle he is not compel- 
lable to incur an extraordinary hazard without a 
proportionate premium : " If he make a greater 
warranty and insurance he will take greater care, 
use more caution, and be at the expense of more 
guards or other methods of security, and therefore 

(e) Forward v. Pittard, 1 T. R. 33. 

(/) As to the deuces of re^Kuisibilit^ of diiferent bailees for hire 
in g^eral, vide Sir W. Jones' Law of BaUments^ and the judgment of 
C.J. li^t ui <^4j^v. Banuurd. 
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he ought in reason and justice to have a greater re- 

ward-'Y^^ 

And as fraud, or concealment of the real extent 
of the risk to be run, will annul the obhgation, so 
also if the carrier be prevented by artfiil misrepre- 
sentation from expressly proposing a caution 
against such an undertaking on his part, it will be 
as much a ground for exempting him against the 
consequences, as if he had directly inquired of the 
contents, and stipulated for a premium according 
to the declared value. 

§ 4. How far the liability arises from the Terms of his 
Contract^ expressed or implied. 

The liability of the carrier at common law was so 
far simple in its maxims, and although in some ca- 
ses it appeared harsh and oppressive upon an indi- 
vidual, yet was founded on the strongest principles 
of public expediency, and afforded the best rules, 
because the most easy to be comprehended by the 
{ *36 ] puWic. The one party was thereby* defended 
against all positive undertakings bottomed in fraud, 
and the other secured against the consequences of 
direct negligence, or equivocal honesty. But the 
recent innovations having in a great measure de- 
stroyed the simplicity and certainty of those regu- 
lations, and rendered the liability of the carrier in 
each particular case a mere question of contract, 
and that often of very doubtful construction, it will 
be proper to consider, what general obUgations are 

f^^J Gibbon v. Paynton, 4 Burr. 3299. supr. 
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still thrown upon the carrier at common law, inde- 
pendent of the effect of such restrictive notices, and 
how far his responsibility is still to be governed 
by the nature of the undertaking, before we come 
to the construction of the particular terms w^hich 
he may have imposed upon the public by such 
notices, and so reduced his public duty merely to 
the obligation of a special undertaking. 

The Law has indeed always recognised the ex- 
istence of a contract, (h) whilst it has at the same 
time declared the obligation of the carrier to be a 
public duty, by allowing the plaintiflF to vary the 
form of his action according to the circumstances 
of the case, and for the greater convenience of the 
*party injured. But it has in all cases endeavoured [ ^ST ] 
to prevent the carrier from exempting himself from 
the responsibility attached to the character of a pub- 
lic servant by any self-constituted arbitrary condi- 
tions. The permitting him to be charged in con- 
tract as well as in tort is founded on a clear princi- 
ple of mutual equity ; that there should be a con- 
sideration adequate to the risk on the one side, and 
dufe precaution and diligence everted on the other. 
A principal obligation implied will therefore in ev- 



fh.J The principal cases inwhich it has been considered as an ac- 
tion arising ex contractu are Boson v. Sandford, 1 Salk. 440 & Garth. 
58. Buddie v. Wilson, 6 Term R. 369. Powel v, Layton, 2 New. 369. 
& in Harably v, Trott, Cowp. 375 ; those where it has been supposed 
to be founded in tort, Govett v. Radnidg^e, 8 East R. 63. Parry v. 
HunWick, & Holdwin v. Ibbetson, cited 6 Term R. 371. Dickon t> 
Cliflon, 2 Wijson. 319, and said to be in either, in Dale v. Hall, I Wflh. 
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ery case, and under every modification of the con- 
tract be, that as he is a bailee for reward, he shall 
be chargeable, as far as the nature of the thing puts 
it in his power, to perform the trust ; and so far he 
will be liable for slight negUgence in the custody 
?ind conveyance of goods committed to him. 

So it will be an implied term of the contract, that 
he provide proper carriages or vessels, in all re- 
spects adequate to the purpose : and the law pre- 
sumes a promise to that effect without any actual 
proof: (i) still however those means would be 
[ *58 ] *deemed sufficient, which, without any eirtraordi- 
nary accident, will probably perform the jour* 
xxey.(k) 

ft J Lyon V. Mells ; 5 East R. 428. Maumpsit against a lightennan 
for the amount of damage done to yam by leakage ; the defendants 
having by public notice declared that they would not be answerable for 
any damage unless arising from the want of ordinary care in the mas- 
ter or mariners, and then only as far as 10 per Cent. The Court, avoid- 
ing the question as to the validity of the notice,- held, that the circum- • 
stances of the case did not bring the plaintiff's losswithin such agree- 
ment . " for in every contract for carriage of goods for hire, it is a 
term of the contract on the part of the carrier or lighterman, that his 
vessel is fit and tight for the purpose or employment for which he offers 
and holds It forth to the public ^ It is the very foundation and imme 
diate substratum of the conftact that it is so ; the law presumes a pro- 
mise to that effect on the part of the carrier, without any actual proof^ 
and every reason of sound policy and public convenience requires it 
should be so." 

fkj Amies v. Stevens, 1 Str. 128. Case against a hoyman for dam- 
age of goods occasioned by the sinking of his hoy by a sudden gust of 
wind in coming through a bridge ; and notwithstanding it was in evi- 
dence, that if the hoy had been in better condition, it would not have 
sunk with the stroke it had received, or if the defendant had been mor^ 
careful, yet it was held, that although defendant might have been lia- * 
ble for negligence if he had voitured to shoot the bridge when the 
l^enend bent of the weather was tempestuous, yet this being a sudden 
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So also where the general terms of his under- 
taking imply a delivery to the coiisignee, and are 
directed accordingly, he will not be allowed to ab- 
solve himself from that duty, by any custom which 
may not be mutua,lly known.(^0 

And he still continues liable to answer for the 
consequences of gross negligence or misfeazance; 
no stipulation can ever exempt him from this re- 
sponsibility.(^«w^ 

^st of wind had entirely altered the case ; " and no carrier is obliged 
to have a new carriage for every journey. It is sufficient if he provides 
one which, without any extraordinary accident (such as this was,) will 
probably perform the journey. 

flj Wardel v. Mourillyan, 2Esp. N. P. R. 893. supr. 

fmj Beck v. Evans, 16 East B. 244 & Levi v. Waterhouse, 1 Price^ 
Ex. C. aSO infra. 
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CHAPTER IV. 



tUBIUTT^-HOW RESTRAINED BY THE ACT OF PARTIES, (HI 
OTHERWI&i:, 



^ 1. By public Notices. 

WE come now to consider how far this common 
law liability may be restrained by a mutual con- 
tract, expressed generally on the one part, by a pub- 
lic notice, and implied on the other by a supposed 
tacit acquiescence in the terms of such notice ; in 
which it is most material to consider how such no- 
tices are to be construed. 

However just and reasonable it may "be that the 
carrier should insure the goods at all events, with- 
out which there could be no pubUc security. It is 
equaUy reasonable that he should in cases of extra- 
ordinary risk have the power of contracting upon 
extraordinary terms.^ If the rules of commercial 
policy impose upon him the responsibilities of an 
insurer, his reward ought, we have seen, in every 
case, to correspond with the greater warranty un- 
dertaken, and additional precautions necessary to 
be provided by him*(a) Wherever therefore the 

CaJ Gibbon v. Paynton, 4 Burr. 2301, supr. 

Nicholson v. Willan, 5 EastR. 513. Case against the proprietors of 
a. mail, for goods which had been booked to be sent by such mail, but 
were carelessly sent by a heavy coach, and thereby lost ; and it was 
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owner of the goods has been guilty of a fraudulent* 
repr^ehtation, such fraud has been held to excuse 
the carrier. This fraud may be effected either by 
withholding the tnle contents when demanded, 
concealing it in part*, or in not communicating it 
when the carrier has publicly given notice that he 
will not take charge of goods of a certain value, 
unless an extraordinary premium be paid for themi 
The favour which the courts have always shown 
to carriers, in relieving them where any circum- 
stances of a fraudulent nature have appeared, has 
perhaps induced the latter to limit their responsi- 
bility in all cases where the goods are beyond a 
certain *value : and thus the being allowed to make r #4^ 
a special contract in some justifiable cases, has 
established itself into a pretence for exempting 
themselves from the common law liability, without 
an advanced price, in almost all others. For as 

held, that the fact of booking the goods for a different coach, and the 
subsequent Aon-delirery, could amount to no more than a negligent dis- 
charge of duty in their character of carriers ; and, per Ld. EUenbor- 
ough, " considering the length of time diu-ing which, and the extent 
and universality in which the practice of making such special accept- 
ances of goods for carriage by land and watei^ has now prevailed in this 
kingdom, under the observation, and wit!i the allowance of courts of 
justice, 'and with the sanction also and countenance -of the legislature 
itself, which is known to have rejected a biU for the purpose of nar*- 
rowing the carrier's responsibility in certain cases, on the grounds of 
such a measure being unnecessary, inasmuch as the carriers were 
deemed fully competent to limit their own responsibility in all cases 
by special contract ; considering also, that there is no case to be met 
with in the books, in which the right of a carrier thus to limit by spe- 
cial contract his own responsibility, has ever been by express decision 
denied; we cannot do otherwise than sustain such right in the present 
instance, however liable to a^se and productive of inconvenience it may 

be," 

i 
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there are but very few parcels, &c. in comparison, 
of a value below (he limit which carriers have 
fixed as the extent of their responsibility, it will 
appear that, except in their being compellable to 
take the charge of goods as public servants, and 
the form of action against them grounded on such 
a relation, which an injured party has it still in 
his power to adapt according to circumstances ; 
no part of the securities or easy remedies con- 
templated by the ancient common law for the 
greater facilities of commercial intercourse, at 
present remain wherever the value of the goods 
falls within the effect of these notices. Whilst 
therefore the power of fixing the additional pre- 
mium on valuable goods is usurped by such ar- 
, bitrary and interested parties, and the general 
inclination of the public to avoid subjecting them- 
selves to extortion, and a consequent-general neg- 
lect to give the notice required, continues ; car- 
riers, instead of being what they were originally 
intended, useful and faithful subsidiaries to public 
commerce, prove only arbitrary extortioners, and . 
successful evaders p{ the common law policy. If 
the Legislature has not ^hitherto sufiiciently inter- 
fered (of which we shall hereafter inquire,) the 
present system, offensive as it certainly is to the 
r #42 1 P"^^i^? ^^^ injurious to commerce, can only *be 
remedied or removed by the adoption and legal 
enforcement of some gradual scale of price, pro* 
portionate to the value or bulk of the articles ; and 
thereby control, if not altogether deprive carriers 
of the power they have hitherto assumed. ^ 
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^ 2. How such Notices to be construed. 

But this dereliction of public duty has not 
been always successfully effected, the courts having 
afforded every relief in their power, by construing 
such notices most strictly in the language, and 
requiring as equally strict a proof of the publicity 
to be given them. Whenever they have been 
Compelled to admit the carrier to be a contracting 
party, they have at the same time obliged him to 
a strict proof of his having complied with every 
condition incident to such special undertaking. 

Hence it has been determined that the notice 
in the office ought to be written in such large 
characters that no person delivering goods there 
can fail to read it without gross negligence ; and 
that if the carrier's servant receives goods at a dis- 
tance from such office, the special terms on which 
the proprietors take charge of them ought to be 
communicated by some other medium, as by public 
advertisements, printed hand-bills, &c. (b). 



(b) Cl^-ton V. Hunt, 3 Camp. 2.7. Actioi^ against a carrier for the 
loss of a box of wearing apparel to be carried from Oxford to London, 
which had been delivered to a servant of the defendant, who went 
round tlie town to collect goods, &c. A printed bill was stuck up in 
the office where the business was trsnsacted, and cards of a similar 
• purport had been circulated, together with advertisements, in the 
Oxford newspapers, but no notice was affixed on the cart, and there 
was no evdence that tlie plaintiff had fever seen any of the notices, 
and the carrier was held not to be discharged from his liability ; upon 
motion for a new trial, it was refused by the Court, saying, " that the 
notice in tlie office ought to be in such large characters that no person 
delivering goods there can fciil to read it without gross negligence; 
and that if a carrieir's servant receives goods at a distance from the 
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*So also it will be intended, that whatever notice 
is thus circulated by his authority, will so far dis- 
pense with any notice in the oflGice, as to afford a 
presumption that the statement circulated contains 
the whole of the limitations intended by the car^ 
rier to be put upon his common law liability, (c). 

So also before he will be allowed to limit that 
responsibility, he will be bound to take care that 
every one who usually employs him is bona fide 
and fully informed of the limitations to be imposed* 
f ^44 ] *For that knowledge will not be inferred, particu- 
larly where such a notice calls the attention of the 
pubUc to every thing attractive, but endeavours 
to conceal whatever may be calculated to repel 
customers; as being printed in a much smaller 
character, &c. (d). 

ofRce, the special terms on which he deals ought to be communicated 
through some other medium." 

(e) Cobden v. Bolton, 2 Camp. 108. Case against the proprietor of 
a coach, to recover the value of a broach and ring sent by his coach ; 
to meet which, evidence was given by an examined copy of a board 
fixed in the office, stating, that the coach-owners, &c. would -not be 
liable for jewels, &c. however small the value, unless notice was given 
and paid for as such ; but it was proved that in the printed had-bill 
circulat«i by the defendant, it was only said generally that '<they 
would not be answerable for more than SL unless, &c." and, per Lord 
£llenborough, <<The printed papers in circulation dispensed with 
any necessity to^ttend to the notice in the office. I have a right to 
presume that what is circulated by his authority contains the whole 
of the limitations he intends to put on his common law responsibility 
as a carrier, and gives a full statement of the special contract into 
which he enters with his customers,'* The goods being" under Sli 
value, the loss was the only point for the Jury. 

(rf) Butler V. Heane, 2 Camp. ^15. *^Case against a carrier to re- 
cover the value of a trunk, which was to have been carried from Chel- 
tenham to London. At the latter place a board was fised in the office. 
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And in all such cases the adveitisements, hand- 
bills, &c. have been considered circumstances 
s proper to be left ta a Jury. 

But on. the other hand^ where the terms of such 
a contract have been recognized by both parties, 
*the courts have held themselves bound to support [ ^^^ 3 
such special undertakings, (e) And although it 
should not be strictly brought home to the plain- 
tiff, that he had a clear certain knowledge of the 
defendant's terms of contract, yet where it is highly 
probable that he must have known them, or if he 
appears conscious from other circumstances of 
such a course of deaUng, he cannot recover if he 
has neglected to comply therewith, or if he has 
in any other way coacealed or misrepresented the 
value, (f) 

giving the usual notice, but at the former place, where it had been 
delivered^ the only mode of publishing this notice was by a hand*bill| 
stating in a large print the advantages of sending by this waggon, but 
the notice' in a very small character at the bottom. And, per Lord 
EUenborough, •* This is not sufficient evidence of a special contract 
to limit the defendant's common law liability. The jury ought to b€s. 
lieve that the plaintiff, or his agent, at the time of delivery, sa^, or 
had ample means of seeing, the terms on which the defendant carriec^ 
on his business. How can this be inferred from a bill nailed on the 
door which called the attention to- every thing attractive, and con- 
cealed what was calcutated to repel customers. If a carrier is to be 
allowed to limit his responsibility, he must take care that every one 
"who deals with him is fully informed of the limits to which he coo^ 
fihes it" • 

(e) Nicholson v. Willan, 5 East. R. 507, supr. 

(/) Clay V. Willan, 1 H. Bl. 298. The defendants were proprietors 
of a stj^e-coach, by which the plaintiff sent a quantity of light guineas, 
from Wakefield to I/)ndon ; two shillings for the carriage, and two- 
pence for booking, were paid at tlie time of delivery. But it being 
proved, that the person by whom th^ plaintiff sent the parcel to the inn, 
iQiew of Ibe usual terrns^ and had not discovwred the contents of the 

7 
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Had carriers, by a general consent, adopted one 
eertain approved legal form of notice, to vary their 
responsibility in extrordinary cases, few rules of 
construction woidd have been necessary, and few 
difficulties could have arisen in' determining when 
the circumstances of any case came within those 
general rules of exception*^ As^ carriers have 
however in general adopted a peculiar form of no- 
tice, the cases have been decided in reference only 
to, and upon a construction of such particular no* 
tices. Hence it seldom happens that one case 
I *46 ] affords *a parallel or precedent for another, which 
may guise upon a differently-worded limitation.- 
The easiest mode therefore of comprehending their 
nature and effect, and deriving any certain ground 
of decision from them, vrill be by comparing the 
several notices upon which the^ courts have beenv 
hitherto called upon to decide. 

In the case where the terms of the notice were,. 
" valuable goods vnll not be accounted for, if lost,- 
of more than five pounds value, unless entered as 
such, and one penny insurance for each pound 
value paid on delivery to, &c."; the court held, 
liiat the tenour of these printed conditions seemed' 
to be, that the defendants were not liable to any 
extent unless the parcel had been entered and- 
paid for as valuable ; and the plaintiffs neither 



parcel, nor paid for them as valuables, the plaintiff was nonsuited ; 
and the rule for setting it aside discharged for the reasons in the 
tfett. 
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recovered to the extent of five pounds, nor yet 
the price paid for carriage and booking, (g) 

Where the advertisement was, "that the carrier 
would not be answerable for any goods ^committed 
to his care above the value of twenty pounds, 
unless he was paid in proportion to the risk," his 
liabilty to that extent was held to be admitted, 
and he was allowed to pay that sum into court, (h) 

Where the notice purported, *' that the proprie- 
tors would not be responsible for more than five 
pounds, unless booked and paid for accordingly ;" 
it was held, that the payment of that stun into 
*court was to be considered an admission of the [ *47 j^ 
contract to be liable to that extent, (i) 

Where the general notice was, " The proprietor$ 
will not be accountable for any parcels, &c. of 
more value than five 'pounds, unless entered as 
such, and paid for accordingly;" it was held, that 
the plaintiff under the terms of such a contract waa 
not entitled to recover any thing, the goods being 
above that value, (k) 

When the notice was conceived in the follow- 
ingterms, ^^ Take notice, that the proprietors, &c. 
at this office, will not be accountable, &c. for any 
goods, or any package whatever, if lost or damag- 
ed, above the value of five pounds, unless insured 
and paid for, &c." The court said, " they could 
not help giving effect to those terms in thi^ notice, 

is) Clay V. Wnian, 1 H. Bl. 298. Vid« ^Iso Button & ux. v. Bol- 
tony there citeti^ & supr. 

(h) Yate v. WUlan, 2 East. R. 128, ixifr. 

(0 Izett V. Mountain, 4 East. R. 371. 

(h) Nicholson and another, v, Willan and aj^ther, 5 East. SOT, super. 
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by which, inasmuch as the goods in question were 
above the value of five pounds, and not insured, or 
paid for at the time of the delivery, the defendants 
couldiiot be held accountable at aU^ And the 
verdict even for five pounds was set aside, and a 
nonsuit entered. (I) But 

Where the terms of the notice were, " Take 
notice, that no more than five pounds will be ac- 
counted for, for any goods or parcels delivered at 
this office, unless entered as such, and paid for ac- 
[ *48 ] cordingly," the plaintiff was allowed to retain *his 
verdict for five pounds, as a limited amount of 
damages recoverable by him under the conditions 
of this contract. ^ ' : 

From the strict construction put by the courts 
on these several notices, it appears, that whilst 
they have endeavoured to uphold the common 
law liability of the carrier, they have yet given effi- 
eacy to the limitations of such contracts, whenev- 
er they could fairly be set up, and appear to have 
been recognised and acted upon by each party. 

^ S. When Notices waived. 

There are some instances where the subse- 
quent conduct of the carrier has been considered 
to be a waiver of those conditions by which he has 
endeavoured to limit the extent of his responsibi- 
lity; as. 

When he carries the goods beyond the place to 
which they were consigned, and when he might, 

(0 Clarke v. Grey and others, 6 East, 564, supr. t Smith 622r. 
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and, by the implied conditions of delivery^ ought 
to have delivered them ; and the loss accrues dur- 
ing such uherior conveyance, and so out of the 
line of the original undertaking-CmJ *So also upon £ *49| 
the principle by which these notices have been 
supported; viz. that the carrier shall not incur a 
risk, with the ext^t of which he is not fully ac- 
quainted, a notice has been held not to protect the 
carrier in cases where that principle cannot apply. 
The notice, although in its terms made, and 
perhaps meant, to extend to every descriptiort^of 
goods, cannot be indefinite, but must^ it is said, be 
construed only with reference to the subject mat- 
ter, and applied to such cases only, where the par- 
ty undertaking has no other means of knowing of 
what nature or value the goods may be, but that 
which the law of contract affords him, in requiring 
a bona fide representation to be made at the time 
of delivery. When therefore the bulk, or evident 
quality of the goods, sufficiently notifies the value, 
and corresponding risk, it .is clear, and has been 

(to) Ellis V. Turner, 1 T. R. 531. Action on the case, to recover for 
goods damaged by the non-delivery at the place to which the master 
of the vessel had expressly undertaken to leave them. The vessel 
traded from Hull to Gainsborough, and took in lading for Stockwith, 
9jix interimediate place, which was the place of delivery in the principal 
oase: the vessel reached Stockwith in safety, and might have deliver- 
ed the plaintiiF's g^ods there, but the master of the vessel finding it 
inconvenient, did not deliver the whole, but proceeded with the rest 
in the vessel, on her voyage, which sunk before her arrival at Gains- 
borough; it was held, " that, having, had an opportunity of delivering 
the goods in safety, the defendants were, at all events, liable. And, 
although the loss happened in consequence of the misconduct of tlie 
defendaat'« servant, the superiors are answerable for it upon their con- 
tract," 
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decided, that the principle of exeiQption cannot 
apply, (n) 
I *50 ] *Hence the distinction has been drawn, that 
# where the value is obvious, carriers are not exempt- 
ed from their common law liability by the consign- 
or's neglect to comply with the terms of any notice. 
The carrier on receiving the goods being aware of 
the rkkj may and ou^t to make his demand of 
extra jMremium ; and the not doing so is a waiver 
[ *5l ] *of the condition reserved of making an extra 
charge on such goods. And there is little doubt, 

(n) Beck v, Evans, 16 East R. 244, and 3 Camp. 267. Action on the 
case, against defendants, common carriers, for so neglig-ently carrying" 
a cask of brandy, tliat the greater part was lost It appeared, that the 
waggoner was informed of the cask leaking, but never took any step 
to prevent it, although he stopped several hours at Birmingham, and 
other places, and only took the cask out when he had other parcels to 
deliver. The princqial ground of defence was, a notice in these terms, 
•*The proprietors of the London and Salop waggons, give this public 
notice, that they will not be answerable for cash, &c. &c. or any other 
^oodSf of what iiature or kitid soever, above the value of five pounds, if^ 
lost, stolen, or damaged, unless a fecial agreement is made, and an 
adequate premium paid, over and aboye the common carriage, &c." 
And it was said, per Le Blanc, J. *f The exemption of carriei-s fron^ 
general liability, by reason of notices of this sort, has been carried to 
the utmost extent, and cannot be supported on any other ground thaQ 
this, that they shall not be held liable to a large amount when they 
only get a small reward for the carriage. They are therefore exempt- 
ed from liability, when the goods are of a much larger value tlian, 
from a knowledge of their bulk or quality, they could probably guess 
them to be. But that cannot apply to goods of a large bulk and known 
quality, where the value must be obvious." Upon the other ground of 
a mis-direction, that the carrier cannot stipulate for exemption from 
the consequences of his own misfeazance, it was said, per Lord EUen- 
boroiigh, " If goods are confided to him, and it is proved that he has 
misconducted himself, in not performing a duty which, by his servant, 
he was bound to perfbrtn, that is such a misfeazance as, if the goods 
thereby become damaged, his notice will not protect him from.*^ 

8cd. vid. J^evir. Wat^rhouse, 1 Price JJx. C. 2B0, Apppndi^. 
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that the great price usually paid for the carriage 
of such bulky goods would always be considered 
to include an extraordinary premium, proportion- 
ate to the greater care necessary to be used, and 
risk to be encountered. 

So the words glass^ &c. (o) written on any pack- 
age, has been deemed a suflScient notification of 
the risk, and throws the burthen on the carrier of 
showing a demand made of an extra price, as a 
condition precedent to his undertaking the charge ; 
or the neglect to make such demand will be con- 
sidered a waiver of any further condition to be per- 
formed by the consignor, as agent of and for the 
person bringing the action. 

But where a carrier might protect himself by a 
continuing notice, (p) his having neglected so to 

(o) Wilson V. Freeman, 3 Camp. 527. Action against a carrier, for 
negligence in conveying a looking-glass. The packing-case was mark- 
ed ^/a««/ and, on delivering it, the ifcok-keeper was informed of its- 
value and desired to charge what he^Ieased for it, but only sixpence 
booking was paid. And the defence was, that the notice required 
such articles to be paid for as such when delivered ; but held, ** that, 
a& the book-keeper knew the value, and was desired to charge what 
he pleased, the payment of the mone>L was dispensed with, and the 
notice was unavailing." ' 

. (p) Evans and another v. Soule, 2 Maule Sc Selw. 1. Case «gainst a 
carrier by water, from Bristol to Worcester, for negligently carrying 
sugar ; the vessel having suddenly sprung a leak, whereby she sunk, 
without any negligence of the defendant or his servants; and held, 
that a notice (advertising the Public, that goods shipped on board 
their vessels, continued at tlie risk of the owners^ unless the loss or 
damage should arise from the actual default of the master, or mari- 
ners, employed by them,) was still operative, whilst it continued hang- 
ing up in the office ; and did not estop him in futiire, although he 
might on former occasions have carelessly settled accounts, making 
an allowance for damage, or when he might think that some negli"- 
geace had tiik«Di place. 
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do in some instances^ wiD not be oonsideied a 
general wairer of a special acceptance. 

[ *52 J *§4. By Statute far r die/ of Water Carriers. 

As water camera are equally liable with land 
caniera for eveiy loss by lobbeiy or otherwise, (g) 
their responsibility would be mudi more extensive, 
and risk more hazardous, finom the greater facility 
which their particular situation affi>rds for treache- 
r »5S 1 V 2^ firattd in the persons they necessarily *em- 
ploy, if they were liable absolutely, and to the full 
extent of the vahie of the goods. Independent of 
this consideration, they have no remedy against the 
acts of pirates, &c* as land carriers have against 
those of robbers, by an action against the hundred. 
But inasmuch as they have the choice and appoint- 
ment of their servants, they oit^t in some degree- 
to be accountable for t^eir conduct, and to the ex- 
tent which they themselyi^ have trusted these per- 



(q) ProprietoTS of the Trent Nsrigation Co. v. Wood, 3 £sp. N. P. R. 
12r. To recover damaigies finr goods of defendants, undertaken by. 
PlaintiiTs to be carried from Hull to Gainsborougfa, the ressel bein^ 
sank by striking agadnst an anchor in tiie rirer^ to ^phich no buoy had 
been fixed to give notice of the danger. And it was held, ** that there 
being no case which made any distinction betveoi a land and water 
carrier, and this injuiy arising from the negligence of a private man« 
if this sort of negligence were to excuse the carrier, whenever he finds 
that an accident has happened to goods, from the misconduct of a 
third person, he would give himself no further trouble about the recpv* 
ery of them ; and, although this might be asea voyage, and it was usual 
to insure, the merchant is not boond to insure, nor does that vary the 
obligatk>n«.'^ 
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sons with ; (r) a degree of resjjonsibility, whidi it is 
supposed may insure to their bailors that ordinary 
care which a prudent man would take in choosing 
his servants. 

*The Stat. 7 Geo. IL enlarged by 26 Geo. III. [ *54 ] 
c. 86, therefore enacts, " That the owners shall not 
be liable for more than the value of the ship and 
freight, in any case of loss arising from the fraud, 
embezzlement, or treachery, of the master or mari- 
ners.^' (s) 

(r) The Ist section of 26 Geo.m. c. 86, enacts, " That no person or 
persons, who is, are, or shall be owner or owners of any ship or vessel, 
shall be subject or liable to answer for, or make good, to any one or 
more person or persons, any loss or damage by reason of any embezzle- 
ment, secreting, or making away with, by the master or mariners, or 
any of them, of any gold, silver, diamonds, jewels, precious stones, or 
other goods or merchandise, which, from and after the day, &c. shall 
be shipped, taken in, or put on board any ship or vessel, beyond the 
value of the ship and fi*eight ; or for any act, matter or thing, damage 
or forfeiture, done, occasioned, or incuiTcd from and after the said 
&c. by the said master or mariners, or any of tliem, without 
tlie privity or knowledge of such jowner or owners, further than the 
value of the ship or vessel, with all her appurtenances, and the full 
amount of the freight due, or to grow due, for and during the voyage." 
Such value to be discovered by a bill in equity, and to be distributed 
to the freighters in proportion to their respective losses or damages. 
And by § 2, it is declared, " That the owners, shall not be liable to an- 
swer for loss^ or damage, occasioned by fire on board the ship.** And 
by § 3. "That they shall not be liable to answer for loss or damage, 
liappening to any gold, silver, diamonds, jewels, watches, or precious 
stones, which may have been shipped on board, by reason of robbery, 
embezzlement, &c. unless the shipper thereof insert in his bill of lading, 
or otherwise declsire in writing to the master, &c. the true natm-e, 
quality, and value of such articles.'* 

(*) Sutton V. Mitchell, 1 Term R. 18. Action against the owner of 
a ship, to recover the value of a quantity of dollars, which were taken, 
by force, from on board by fresh-water pirates, whilst at anchor in the 
Thames. Evidence was offered, that one of the mariners was accesso- 
ry to the robberv, by giving information : and held, that, though i^ 

8 
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order to exculpate the owner, it should sppet, that one of the mari- 
ners was actually concerned in the robbery, yet that the words of the 
act are large enough to take in this matter. ^Tbe act is as strong as 
possible, and was meant to protect the owner against all treachery in 
the nuuter or marinerg / it meant to relieve the o^ers of ships from 
hardships, and to encourage them at the same time, saying, that so far 
as you hare trusted l^e master and mariners yourself, so &r you shatt 
be answerable, whidi is to the value of the ship vid freight." 



[♦65] 
CHAPTER V, 

tm&T ACTS 8HAIX. BE A DISCHAB6E OF THIS UABIUTT. 

^ 1. Parties own Acts. 

WE have seen that the real ground of contract 
is founded on a reward or consideration propor- 
tionable to the risk and duty to be performed, (a) 
An essential part of the contract is therefore a bo- 
na fide communication of the charge to be under- 
taken; that the carrier may be properly apprized 
of the e:(tentof the duty imposed upon him. Upon 
the principle therefore^ ex doh mala non oritur actio^ 
a party cannot recover where the carrier has been 
deceived by him ; the liability is determined, and 
the party is deprived by the fraud of that remedy, 
which is said to be founded in the reward.(^6J 

So where the loss is occasioned by circumstan- 
ces which lie in the care and cognizance of the 
owner, and not of the carrier, no action can be 
maintained against the latter ; (c) for such duty is 
in the nature of a condition precedent. 

(a) Gibbon v. Paynton, 4 Burr. 2299. supr. and tlie cases there cited. 

fbj Tyly v. Morrice, Cartli. 485, supr. 

(c) Whalley v. Wray, 3 Esp. N. P. R. 74. Maimpsit against a light- 
erman for damage done to rice by not being duly landed ; but it appear- 
ing, that previous to its being landed it was necessary to obtain a per- 
mission from the custom-house; held/ that as the obtaining such per- 
mit was no part of the lighterman's du^y, but rather of the plaintiflf^s 
custom-house agent ; the plaintiff coujd not relyqn the genend liabil- 
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*So if the contract was made under such cir- 
cumstances, existing at the time, as must necessa- 
rily be taken to have included a tacit stipulation 
that the party should not be considered a common 
carrier, without which no reasonable man would 
have undertaken for the conveyance, he cannot be 
made liable in that chaxactex.(d) ^ 

^ % Act of God. • 

As the law charges no one with default where 
the act is compulsory, so that there cannot be a 
[ *57 ] *consentand election. The act of God therefore, 
foj which a carrier is excused, has been defined 
by Lord Mansfield to be " a natural necessity, and 
to arise inevitably^ as winds, storms, (e) a sudden 
gust of wind, (f) &c. It means something in op- 

ity of the defendant, without proving- that it Mras his duty to have done, 
that from the neglect of which the loss had arisen." 

(J.) Edwards and others v. Sherratt. 1 East 604. Case against a 
common water-carriep for so negligently canying wheat that it was seiz- 
ed by a mob during riots. But as the defendant had been prevailed 
upon to send it by a private boat, and not in bis usual course of car- 
riage, at the express request of the plaintiffs, the court held, that it 
was a question of fact for the jury to find, if tlie com had been put on 
board, according to the usual course of dealing, with a common carri- 
er: and tlie jui-y having found that tliis was not a transaction in the 
common course of trade ; it was to be considered as a charge received 
under such circumstances, tliat if the defendant had been apprized of 
them, it is clear he would not have fcontracted to receive them as a com- 
mon carrier ; and that there was a tacit stipulation that he should not 
be answerable for any damage which might arise from the mob j with- 
out which no reasonable man would have undertaken for the carriage 
of the goods. So " where things are deposited tlirough necessity, on 
any sudden emergence, as afire, or a shipwreck, I can hai-dly persuade 
myself tliat more than perfect good faith is demanded in this case.'» 
Sir W. Jones, 48. 

(e) Said by Ld. Mansfield^ in Proprietors of Trent Navigation Com- 
pany v. Wood, 3 Esp. 131 

(J) Amies v. Stevens, 1 Strange 128. 
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position to the act of man; for every thjng may 
be said to be the act of God which acts by his per- 
mission, every thing by his knowledge." To pre- 
vent litigation the law presumes against a carrier 
in every case, except such act as could not happen 
by the intervention of human means. And thus 
he has been held liable where the injury arose 
from a fire which raged with inextinguishable fiiry, 
and originated at a distance from the carrier's pre- 
mises. (^^ 

^ 3. Act efthe Kmg^$ Enemies. 
As this exception (h) is derived from the princi- 
ple that in that paiticular case the carrier can* have [ *58 ^ 
no remedy by action against the hundred, it in- 
cludes under that term only those foreigii enemies 
of the king, which are such by <^en declaration of 
war, and not such domestic enemies as are con- 
sidered so, by reason of any temporary insurrection 
or riot. In which cases, as the county or hundred 
are responsible fox not preserving the peace, the 
carrier might recover under the statutes agaiftst 
them for losses occasioned thereby. 

(S) Forward v. Pittard, 1 Terra R. 33. Supr. and Hyde v. Trent and 
Mersey Navigation Comp. 5 Term. 389. 

(A) Proprietors of Trent Navigation Co. v. Wood, 3 Esp. N. P B. 
131, supr. and said, by Ld. Mansfield, << the ease of a robber is certain- 
ly very strong, but not a natural necessity, and in this case there is an in- 
juQT by a private man, witliin the reason of the instance of the robbery.*' 

" A carrier is regularly answerable for neglect, but not regularly for 
damage occasioned by the attacks of ntfiaiu, any more than for bogpih 
violence or unavoidable mieJbrtHHe ; but the great maxims of policy and 
good govermnent make it necessary to except from this rule the case 
of robbery, lest confedei-acy should be formed between carriers and 
desperate vilUans, with little or no chance of detection." Sir W. Jones 
on B^ulmoDitf, 104. 
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CHAPTER VI. 



MISCELLANEOUS DUTIES COKNECTED WITH THig CON- 
TBACT. 



§. 1. Refusal to carry Goodsi 

BUT however the carrier may have succeeded 
in limiting his common law liability, by becoming 
a special contractor, there is no doubt but that 
he is still to be considered in the light of a public 
servant, and as such, is liable to an action for 
refusing to take cTiafge of goods, if the hire be 
tendered him, and he has convenience to carry the 
same, (a) 

{a) ** If he would, per case, refuse to carry goods, unless promise 
were made unto him that he shall not be charged for no misdemea* 
nour that should be in him, the promise were void ; for it were against 
reason and good manners." Doct. and Stud. 270, and Noy 92. 

Jackson v. Rogers, 3 Show. 327. Caso against defbidant, a com- 
mon carrier, for refusing to carry a pack, though offered his hire, and 
held, by the Lord Jefferies, ** that the action is maintainable as well 
^» it is against an iniikeeper for refusing a guest, or a smith on the 
road who refuses to shoe my horse, being tendered satisfaction for the 
same." Note. It was alleged and proved, that he had convenience 
to carry the same, and the plaintiff had a verdict 

Lovett t>. Hobbs, 2 Show. R. 127. Action against a coach-master 
for refusal to carry goods : But evidence being given that the coach 
Was full, wherefore the defendant denied to take charge of the goods,, 
it was agreed to be -a good answer ; «« for if an hostler refuses a guest, 
his house bemg full, and yet the party says he will shift, &c. ; if he 
be robbed, the hostler is discharged." Doct. and Stud. 138, which 
fkct bting left to the Jury, there was a verdict for the defendant. -: 
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'^^ 2. JTAai shall be considered a delivery to a 
Carrier. 

It is clear that where a party refiises to place 
way confidence or trust in the carrier, as by sen- 
ding his servant with the goods : there being no 
bailment of them to the carrier, they never can 
be considered to have been in his possession, so 
as to charge him as a general servant or a special 
bailee, (b) and no duty can consequently arise. 
He may however undertake specially for their safe 
delivery, and such contract will be equally bindii^ 
upon him with his public duty. 

As it is the possession of the goods which raises 
the duty, it will be necessary in all cases to prove 
that the goods came to his possession, and for the 
purpose of such duty being employed concerning 
them. Thus, where the goods are left for a car- 
rier in an inn-yard, or warehouse, at which other 
carriers put up, it will not be considered a deli- 
very, *so Qs to charge him without a special notice [ *6l ] 
of their being so. delivered, or some previous in- 
structions to that effect, (c) 

(b) East India Co. u Pullen, 1 Stra. 690. Action against, a common 
lighterman on the Thames ; but held per C. J. Raymond, " that the 
usage of the company to place an officer, called a g^uardian, in the 
lighter, altered it from the common case, this not being any trust in 
the defendant, and the goods were not to be considered as evtr having 
been in his possession, but in the possession of the company's servant, 
who had hired tlie lighter to use himself; he thought therefore the 
action not maintainable ;" so the plaintiffs were nonsuited. Robin* 
«)n V. Dunmore, 2 Bos. and Pul 416. supr. 

(c) Selway v. Holloway, 1 Ld. Raym. 46, arose out of another action 
on a contract to pay for hops on delivery of them .to the present dcr 
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So in order to charge a particular carrier, some 
proof will be necessary that the goods were re- 
[ *62 ] chived by an authorized agent on his behalf, *and 
that he is in the exercise <^ such public employ- 
ment 

If the owneirs of a ship have chartered it to a 
third person, the captain most for thtit voyagiB, be 
taken to be the agent of the latter for goods de- 
livered to him ; (d) and the owners cannot^ hoc 

fendant, a common carrier, and a verdict was twice found for that 
plaintiff. The hops had been lodged in the inn-yard, and no ac- 
knowledgement was shown of their receipt by any servant of "die de- 
fendant ; but it was proved that there were many other carriers wh© 
used the same inn. And the Court said ; •• they were ali of opinion 
that the hops could not be said to be delivered to Holloway.** 

Buckman v. Levi, 3 Camp, N. P. R 414. Action for goods sold 
and delivered. The goods (chairs) had been sent (as at other times) 
to a wharf, and such had been sometimes booked, 'sometimes not. The 
plaintiff's servant took them to the wharf, and left them on the 
premises there piled up among other goods» with a direction to the 
defendant, but had no receipt for them, nor was any entry respecting 
them made in the warfinger's books ; he had no conversation vfiih 
the wharfinger, or any other persort upon the premises, but only saw 
a person on the wharf, whom he believed to be«a servant of the whar- 
finger. Lord EUenborough, *• A due delivery of goods to a carrier or 
wharfinger, with due care and diligence, is Sufficient to charge the 
purchaser. Before the purchaser can be charged in the present in- 
stance, he must be put in a situation to resort to the wharfinger fi)r 
his indemnity. But no receipt was taken Ibr the chairs ; they were 
not boc^ed, and no person belonging to the wharf b fixed with a privity 
for their being left there ; the defendant therefore is not furnished 
with a remedy over i^ainst the wharfinger, and is not himself liable 
as purchaser of the goods." 

(d) James v, Jones, 3 Esp. N. F. R. 27. Case against the owners of 
a ship for not delivering goods shipp^ on board, but held by Lord 
Kenyon, that, " although the defendants were owners, yet no express 
contract being proved with them, and the ship having been in fiwJt 
chartered for that voyage by them to other persons, those persons 
were for that voyage to be deemed as the ow^ens and tlife captaii^ vm 
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tke^ be made liable for his acts ; but where goods 
sent to a wharfinger are by him delivered to and 
received by the mate of the ship, it will be a good 
delivery to charge the. ship-owners, though the 
goods are lost before actually placed on board. 
By such delivery, the wharfinger's responsibility 
being determined, the obligation of the owner eo 
mstanti arises, (e) 

*Where the carriage is by means of the post- [ *63 ] 
office, it will not be a sufficient delivery to make 
the consignee liable for the loss, if the letter was 
only given to a bell-man ; (f) but it is otherwise 
of a servant usually employed by a carrier to re- 
ceive or fetch goods to be carried. 



their agent pr9 hat vice, the liability being shifted by tlie charter party 
from one party to the other. 

(e) Cobban r. Downe, 5 Esp. N. P. R. 41'. Action against a whar^ 
finger for the loss of a truss, which \ras to b« forwarded coastwise, 
and said, per Ld. EUenborough, "The duty of a wharfinger ie to be 
measured by the usage and practice of others in similar situations, or 
his known and professed liability. It being proved, by established 
usage, that the goocls are delivered by the wharfinger to the mate and 
crew of the vessel which is to carry them, from which time it has 
been considered thit their responsibility is at an end ; undoubtedly, 
where the responsibility of the ship begins, that of the wharfinger 
ends ; the mate is such a recognized officer on board tlie ship that de- 
livery to him is a good delivery ; if the jury believe that the matQ 
received the goods, tliey are therefore in his cai'C ; and if they were 
once well delivered to the mate, tlieir being lost on the wharf cannot 
affect the wharfinger." Verdict for defendant 

(/) Hawkins v, Rutt, Peake's N. P Cases, 186. « If the creditor 
desire his debtor to remit a bill by tlie post, the delivei-y of the letter 
to a bell-man in the street, and not at a regular receiving-house, is 
not a compliance with the directions of the creditor ; and in case of 
its miscarriage when so delivered, the loss will fall on the person, so 
improperly sending it.'* 

•9 
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i J. Whui jAjuU be considered a deUcerj from a 
CarrieT. 

BcT it w»xiH be of Kttle importance to deter- 
mine that earners are liable as insurers, or on any 
other ground unless thej* w«e also bound to see 
that the goods are carried to their place of desti- 
nation^ since as manj frauds might be practised 
in the de&Tcrj as in tibe canine c^ them. It 
has therefore been held, boat a xerj early period^ 
th^ carriers are bound to defiTer, as well as cany, 
goods : and^ even if the j were not so bound by 
anT general cooise of trade, they would un- 
[ *64 ] doubtedhr be bound to gnre notice of the 'arrival 
of the goo<k to the persons to wbom they are 
c^ ,med. (g) Hence k wil be considered a 
p'. -5 negt%eBce iriieie¥er damage is occasioned 
by the goods lying in their wardionses, whether 

1^ €olden r. Murninf^ and FertoB, 3 Wih. CS; md 2 Bl. It. 916. 
Cise against comman cscners, lor not delircni^ x box containing' 
^ilks» vhidi came %> tiieir vsr^ioase withoot aoj legible direction 
tipiB it, and rem ained ^cre for the space of a jear, during which 
time they became^ronsiderablj damaged, and for vhkrh satisfaction 
vraa relused. It was said, ** That as the defondants hired a porter ttf 
earn' out parcels, at a stated salary by the wedc, and to receive the 
porterage of such goods, the defendants engaged, and speciaUyunder- 
look, (iTi this particular case) to deliver the goods by that porter." 
And, upon the general question, it was said, ** There can be no doubt 
but carriers are obliged to send notice to persons to whom goods are 
directed, of the arrival of those goods, within a reasonable time, said 
m.mx take care that the goods be delivered to the right person. It 
wa!> by the negligence of the defendants that the direction of the 
v«^ »^a5 obliterated." Verdict for the plaintiff. So Allen, 93, and 
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they receive the porterage to their own use, or 
not. (h) 

*So the known usage of a hoyman, to ply to a par- ^ ^gg ^ 
ticular wharf, wUl not exempt him from this obli- 
gation, nor will the dehvery of the goods at that 
wharf be a discharge of his duty.fi^ This rule ^ 
can only however extend to cases where hoyman 
are common carriers, within the custom of the 

{h) Said by J. BuUer, in Hyde t). Trent and Mersey Navig^. Com- 
pany» 5 Term E. 389, Ashhurst and Grose, Js. concurring; "Accor- 
ding to the argument, from the inconvenience, that carriers are not 
bound to deliver goods, I tliink the same argument tends to establish 
a much greater inconvenience, tlie necessity of three contracts, in all 
cases where goods are sent by a coach or waggon; one with the 
carrier, another with the inn-keeper, and a third with the porter. 
But, in fact, there is but one contract : there is nothing like any con- 
tract, or even oommunication, between any other person than the 
owner of the goods and the carrier ; the carrier is bound to deliver 
the goods, and the person who actually delivers them acts as the ser- 
vant of the carrier. If the inn-keeper has some interest in the con- 
cern, then he is Uable as a carrier. It has bc;en j»aid, too, that the 
place of a porter is valuable, and thie subject of a purchase ; but who 
sells it ? Not the person to whom the goods are sent, but the carrier, 
or the inn-keeper, whom I consider as the same person. If the inn- 
keeper has no share iii the profits, then he is the servant of the car- 
rier, as well as the porter. Therefore, whether there be the inn- 
keeper and the porter, or the porter only, the carrier is liable in all 
cases where the goods are lost,' after they get into the hands of the 
inn-keeper, or porter because they are delivered to those persons with the 
consent, and as the servants of the carrier. The different proprietors 
may divide tlie profits among themselves, in any way they choose; but 
they cannot, by their own agreement with each other, exonerate 
themselves from their liability to tlie owner of the goods. They may 
fill the two different characters of warehousemen and carriers, at 
different times, but I deny that tliey can be both warehousemen and 
carriers at the same instant. If the undertaking was to carry and 
deliver, then the goods remain in their custody, as carriers, the whole 
time." 

(0 Warden v. Mourillyan, 2 Esp. 693, «upr. Cobban and another 
V, Downe» 5 Esp. 41, eupr. 
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realm, an|} not acting under the teims of a bill of 
ladings where the place of delivery is more particu- 
larly specified. Thus in the case of goods brought 
by ships from foreign countries, the bill of lading is 
merely a special undertaking to carry fi-om port to 
port: according therefore to the established course 
of trade, a delivery on the usual wharf is such a 
delivery as wiD discharge the ovmex^.(k) In the 
river Thames, the liability of the master by the 
custom continues whilst the goods are delivering 
into a lighter, sent by the consignee to receive 
them, until the loading is completed.^ /) 

When the ship-owner or master cannot deliver 
the goods, from their being wrongfully detained by 
r #67- -j revenue-officers, his liability nevertheless* contin- 
ues, (m) inasmuch as he has a remedy over against 
the officers for such illegal detention. 

CkJ Hyde v. Trent and ^Icrsey Navigation Co. 5 T. R. 389 supr. 

(/) Catley v. Wintringham, Peake, Cas. N, P. 140. Asstanpsit against 
the master of a ship, for not safely conveying and delivering a quanti- 
ty if tallow to the plaintiffs, in London, who where the consignees. 
The plaintiffs had sent a lighter to fetch the tallow from tlie ship, 
which had arrived in the Thames. Whilst the lighter was left lashed 
to the ship, with part of the tallow on board, it was cut from the. ship, 
and part of tlie tallow stolen thereout : and, although the defendant had 
told the lighterman, that he had not hands enough to guard the light- 
er, (to which no answer was returned,) it was said, per Lord Kenyoa 
*« The custom of the river must undoubtedly govern the parties. There 
might have been a special contract, limiting tlie defendant's duty, but 
he could not do that by any act of his own, without the consent of the 
other party." Vid. also Strong v. Natally, 1 Bos. and Pul. N. P. 16. 

Cm J Gosling v. Iliggins, 1 Camp. 451. Action against the owner 
of a vessel, for non-delivery of ten pipes of wine, shipped at Madeira, 
to be carried to Jamaica and thence to England. The ship was de- 
tained at Jamaica, for a supposed violation of the revenue laws, but on 
appeal, the sentence of condemnation was reversed, and it was said, 
per Lord EUenborough, « You have an action against the officers 
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If a carrier delivers goods to a wrong person, 
though by mistake, he thereby becomes an actor, 
and is guilty of a conversion for which trova: will 
\iB.(n) 

So if the party gives express orders to a carrier 
not to land goods on a wharf, which was agreed to 
jat the time, but the ship-master afterwards diso^ 
beys those orders, and delivers the g^ds into the 
possession of the wharfinger, whereby aix extra 
charge, is incurred, and the goods are detained un- 
til that.is satisfied, it is evidence of a tortious con* 
version in the master. 

^ 4. When his Duty commences^ — when determined. 

Having seen when the carrier may be said to 
have possession of the goods, and when no longeir 
to have any control over them, it follows, that his 
^liability for their safety attaches immediately upon [ 68* ] 
such delivery, (o) and continues, until and termi- 

The shipper can only look to the owner or master of the ship." Ver- 
dict for plaintiiT. Vi^. Abbot on Shipping, part III. ch. iv. 

CnJ Youl V. Harbottle, Poake, Gas. N. P. 49. Syeds v. Hay, 4, 
Term R, 260, and Ross v, Johnson, 5 Burr. 2825, infr. 

(o) Thomas and another v. Day, 4 Esp. N. P R. 262. Action agamst a 
warehouseman, for damage done to two packs of linen, by the cords 
breaking, whilst bein^ lifted from the cartman's cart, and said by Lord 
Ellenborough, " That, until the goods were delivered to the warehouse- 
man thecarttnan was to be considered as the agent of tlie person sending 
them ; but when the warehouseman took them into his own hands, the 
moment he applied his tackle to them, from that moment the cartman's 
liability determined. The damaged packs, being lifted by the crane, 
were then in his possession ; and, although the defendant offered the 
use of slings, which the cartman declined, that will not exempt the ware- 
houseman ; he ought to have insisted on the cartman's using them', and 
if he refused, to have repudiated the goods, and refused to accept them • 
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Bates ojolf 'when the property is Felted in the bands 
of the consigiiee, by a<^ual deliveiy, or tbe i»c^r- 
iy b resumed by the oomigaor, in pursuai^e of his 
right of stopping them in transifu^ for then only the 
possesion of the earner ceases. For which purpose, 
as the parties ihemsekes iirtaid, so the law con- 
templates no other bailment, tlmn that between the 
owners or parties interested, and the original c««i- 
er. The porters, servants^ wharehonse-i^eeivers, 
&c.are considered as no othei than the carrier^ 
servants, employed by. him in execution of the 
principal undertaking. And although such persons 
usually make a separate charge for their particular 
[ ^69 ] ^trouble in booking, &c. (whidi appears to be an 
advantage rather to the party than the carrier, as it 
affords an easier proof of delivery,) this does not at 
all vary the case ; although for gross negligence, 
(p) &c. an action might also lie agairist the individ- 
ual by whose misfeasance the damage was occa- 
sioned. A contrary decision indeed would be 
highly inconvenient to the public, and c^en a door 
to fi:aud. For, if the principal carrier's Uability 
ceased when he had brought the goods to any iiin, 
&c. where he might choose to put up his ^nBage, 
and such goods were lost before they werfe deUver- 
ed to the owner, the latter might only have a reme- 
dy against a common porter, or person of no sub- 
stance, whose name he never heard of, and 

I think he is liable for the loss in point of law." CoUnn v. Downe, 5 
Esp. N, P. R. 43, supp. 
(P) Hyde V. Trent and Mersey Nayigatiou Company, 5 Term. R. 38^, 

mipr. 
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against wHom tbere could be notsobstaittiai remedy. 
Ab therefore carriers ou^t to be answerable for 
the persons whom they appoint, or allow to receive 
or deliver out goods brought by them ; so no agrees 
ment between these parties can or ought to affect 
third peiBons, who afe ignorant of the terms, or 
even parties, into whcee hands their property, by 
9uch agreement, may pass. Still less can the cat*- 
riers, by any ^uch agreement^ exonerate them- 
selves from a common law liiability to the owner, in 
case of undue delivery, or other injuries occasioned 
by the de&ult of such their servants. 

*§6. Lien for Hire. i " J 

It is laid down a? a general rule, that wherever 
anyone is obliged to receive goods, to perform any 
duty on them, he 1ms a lien on them at common 
law. For as that imposes the burthen, it also gives 
him the power of retaining for his indemnity.^ 9J 

(9) Skinner v. Upshaw^ Lord Raym. 752 Trover against a carrier 
fyt detaining goods ; but it being in evidence, that the defendant offered 
to deliver the goods on payment of his hire, it was ruled, per Holt, Ch. J. 
That the carrier may retain the goods for his hire. Verdict for defend- 
ant accordingly. 

Opfpenheim t;. Rassell* 3 Bos. and Pull 42. Trover for goods, which 
tiie defendant, a carrier, claimed to jretain, as a lien for a general balance 
due from the consignee, by a particular usage, against the consignor, 
who had exercbed his right to stop the goods in transitu ,' the con- 
signees having become bankrupt, and the price of tiie carriage of the 
goods in question been tendered ; it was, there held, ** That the delive- 
ry to a Carrier is a.constructive or fictitious delivery to the consigpiee, to 
whom he- has undertaken to deliver them. But this fiction can never 
be carried so fkr as to deprive the consignor of his right to resume them. 
If stopped before they have actually got to the possession of an insolvent 
consignee : and this, thou|^ a just md equitable ri^ht, is a legal right 
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But, although a carrier is bound to cany goods 
by the custom of the realm, for a reasonable reward 
to be therefore paid him, and has consequently a 
lien on them, yet that extends only for the carriage 
price of the particular goods on which the hire is 
due ; any further lien, on a general balance, must 
be founded on a general usage of trade, or on a par- 
ticular contract to that eflTect, between the partis. 
[ *n ] *To justify so extensive a claim upon the ground 
of general usage, the courts will require evidence 
of instances, ancient, numerous^ and important, 
before they will ^ter the common law situation of 
carriers.frj No usage of particular individuals 

too^ The claim set up by the defendant is founded on a special agree- 
ment ; not on general principles of justice, but on particular usages 
But it is nothing more than a special contract between the carrier and 
tlie consignee, and how is that to interfere with the leg^ right allowed 
to the consignor of stopping in transitu ? If this right in the carrier is 
allowed to be good, he must derive it &om the consignee ; he cannot 
himself have a greater right than the consignee has ; he cannot there^ 
fore, by any agreement between a particular set of carriers and con- 
signees of goods, put an end to a right rested in the consignors before 
that agreement existed. And as neither the consignee nor his assignee 
oould defeat the rights of the consignor, so neither can the carrier, who 
oomes in under the consignee, defeat that right.** Verdict for plaintiff. 

(r) Said in Aspinall, assignee of Howarth, v, Pickford, ibid, note.-^t 
Trover for goods, by the assignees of consignee, against a carrier, who 
claimed to retain for a general balance ; and this right was established 
by evidence of its having been before claimed and allowed, and also 
by evidence of a general usage by other carriers. 

But in Rushforth and others, v, Hadfield, 6 Term R. 519, Trover, by 
assignees in a similar case; it was held, *<That such aUen for car- 
riers does not exist at common law. To alter their common law situ- 
ation, it must be shown that both parties have consented to the altera* 
tion ; the carrier cannot alter his own situation by his ovn act alone. 
This must be by contract between them ; and usage of trade is evi- 
dence of such a contract. And where such a usage is general, and 
bs» been long.fitablished, it is fair to coaclade, that the particvdar 
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*will therefore be sufficient to bind other parties, 
^unless it were so general a practice as to furnish 
an inference, that the party must have had know- 
ledge *of it, and to wsurrant a conclusion, that he [ *r2 ] 

parties contracted with reference to it. But as all these general liens 
infringe upon the system of the bankrupt laws, they ought not be en- 
couraged. Such a general usage ought to be proved by stronger eri* 
dence than was offered in this case, especially as it trenches upon the 
common law right of the subject." The evidence here produced was, 
fost, a book-keeper to the defendants, and their father, for twenty 
years, who specified two instances of detention of particular goods^ 
until payment of a general balance ; the same witness knew there 
Tvere other instances but could not recollect the particulars : another ' 
witness had been their book-keeper in London for five years, and 
spoke to several times having stopped goods, but could only specify 
one instance ; another witness, who had been a carrier for twenty 
years, from York to Manchester, deposed to the g^eral usage, and 
remembered two instances in particular ; another carrier, for twenty 
years, from London to Newcastle, gave the like general evidence ? 
another carrier, for five or six years, from London to Lincoln, Hull, and 
other places, said, that the custom was to retain till the general ba- 
lance was paid, and he once kept a bankrupt's goods six mdnths, until 
he was so paid; another carrier, from Halifax to London, for four years 
past, had known instances of detaining goods for a general balance, 
and particularized one. On this evidence, a verdict was found fas 
the defendants ; but a new trial was granted, on the ground that there 
was not sufficient evidence to warrant so general a conclusion. On a 
second trial, although there was additional evidence of the same kind, 
the jury found for the plaintiffs ; and, on motion for a new trial, it was 
said, " That the jury might well be jealous of establishing a general 
4ien against the policy of the common law, unless the party make out 
a very strong case. Most of the evidence being open to observation; 
being instances of persons paying small sums, rather than incur a risk 
of a great loss by the detention ; of solvent persons, who were, at all 
events, liable for their general balance ; or recent instances, not brought 
home to the knowledge^of the party in the principal cause; the court 
thought the jury were warranted in fmding, that the plaintiff knew of 
no such usage as that which had been given in evidence, or, knowing 
it, did not adopt it." And, per Lord EUenboroughj " Growing liens 
are always to be looked at with jealousy, and require stronger proof ; 
they are encroachmeats on the common Uw." 

10 
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contracted with the carrier under such an under- 
standing; for this, as it is an usage against the^ 
general law of the land, will be regarded with the 
greatest jealousy. 

So where a consignor has, hy the usage of trade, 
always paid the carriage, the carrier will not be 
allowed to set up a lien, on a general balance due, 
from the consignee, against the former, if the hire 
on the particular goods carried be tendered him ; 
for, although the property becomes vested in the 
^ consignee, immediately on delivery to the carrierj 
(s) yet it shall not operate to defeat the equitable 
right, which the consignor has of stopping in tran- 
sitUj or charge him with a lien founded on an a- 
greement between the carriers and third persons. 

Nor where a part of the goods has been deliver- 
ed to different persons, as under an indorsement 
f *74 1 *^^ transfer of part of a bill of lading, can the car- 
rier retain the residue, so as to make one consignee 
pay freight for what was delivered to another, al- 
though the goods formed originally but one entire 
consignment,(^0 But when the whole is to be de- 

(«) Dawes v. Peck, 8 Term, R. 330. infra. 

(0 Sodergren v. Flight, Guild. Sitt. Trin. 1796. cited, 6 East B. 62^ 
Action by the captain, for freight, to try the right of his lien on a cargo 
of tar, under one consignment, the freight of which was to be paid by 
the consignee. Before arrival, the consignee had disposed of the whole 
to one person, and indorsed the bill of lading; and the captain, after 
delivering part, refused to deliver the remainder until the whole freight 
was paid him ; and held, by Lord Kenyon, " That the whole belonging 
to one person, and under the same consignment, so that the whole had 
been received on board under one contract, the captain had a lien on 
the remainder for the whole freight ; but that, if the consignee had 
Bold it to different persons, the captain could not ha^e made one pay 
for the freight of what had been delivered to another. 
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livered to one person, under a single consignment, 
then, although a part has been delivered, he may 
retain the residue until the freight for the whole be 
paid him. 

A shipmaster, claiming a lien for freight, does 
not part with it by depositing the goods in the 
king's warehouses, according to the requisitions of 
an act of parliament, (u) 

As the captain is personally responsible for 
goods, stores, &c. supplied for the use of the ship, 
he has a lien on the freight and goods to the 
*amount for which he is responsible, and may in- [ ^75 ] 
«ist on the freight being paid to himself instead of 
the owners ; and if the consignees pay it over to 
them, after notice from the captain, their goods 
will still remain subject to his lien, and they liable 
to repay the freight to him. (z) But, as against 
his owners, he has no lien on the ship for repairs, 
&c. performed in the course of the voyage. If 
such repairs are done at home the owners are pri- 

(i/) Said, per Lord Ellenborough, in Ward v. Felton, 1 East R. 507. 
q.v. 

(x) White V. Baring, et. al. 4 Esp. N. P. R. 22. Assumpsit on a bill of 
lading, for freight and primage, by the captain, against a consignee, of 
the cargo, who had paid it over to the assignees of the owner, (become 
bankrupt) after a written notice from the plaintiff not to do so, as ke 
was liable for the payment of several debts on account of the ship. And, 
per Lord Kenyon, " the creditor of a ship has a threefold security : the 
ship itself, the owners, and the captain. The captain is liable, by rea*. 
son of the contracts into which he enters on the ship's account ; but 
having contracted, and made himself liable for articles fiimished to the 
ship, he thereby acquires a lien on the goods, as well as freight. And 
I ana of opinion, that his lien is co-extensive with his liability to the 
ship's creditors ; and, of course, if the plaintiff can prove, that the 
goods were so furnished, the payment by the defendants has beeii 
made in their own wrong," Verdict for plaintiff. 
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manly liable, and he may stipulate against his own 
liability, and confine the credit to the owners ; if 
they are done abroad, he may hypothecate the 
ship for them ; and, it is his own fault if he subjects 
himself to any personal liability which he has pow- 
er to renounce, (y) 
[ *76 ] ^Neither can the master subject the consignee 
to any duties for wharfage, moorage, &c. against 
the express directions or contract with the latter, 
nor for any other charges which are incidental to 
the ship, and not to the goods, (z) 

(y) Hussey v. Christie and others, 9 East R. 426. Case sent by the 
liord Chancellor. The captain was engaged by the owners, under a 
written contract, which only stipulated for his providing the officers 
and crew, and discharging their lawful demands. During the voyage, 
necessary repairs were done, and articles procured by him, for pay- 
ment of which he drew several bills of exchange upon the owner, who, 
during his absence, bedbme bankrupt. On his arrival the assignees 
forcibly took possession of the ship. An injunction was obtained to 
restrain the defi^ndants from disposing of the ship and cargo until his 
claim should be ^t satisfied. The question for the Court was, whe- 
ther the plaintiff had any lien on the ship for the money expended, or 
debts incurred by him, for the repairs done to her on the voyage ^• 
And, per Lord Ellenborough, ** Though there must be a beginning of 
liens, yet I disclaim tlie right of originating it now ; nor can I, in the 
absence of all authority, create a lien in a case where none has ever 
before been allowed, and where every case of lien is against the com- 
mon law. As to the cases in equity, I cannot consider them as profess- 
ing to lay down any such rule, as that the captain has a lien on the 
ship for repairs done abroad, at his charge j the only difference be- 
tween repairs done here, and those doUe abroad,, is, that there he may 
hypcfthecate, and here he cannot. The case spit involves no question 
about the master's lien on freight, and tlierefore I shall give no opinion 
upon it/' 

{z) Syedes v. Hay, 4 Term R. 260. Trover by the consignee, against 
the' captain, for goods which he had left in the hands of a wharfinger, 
contrary to tlie express directions of the plaintiff. And the defence 
was, that every wharfinger, against whose wharf a vessel was moored^ 
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^So where goods are brought to an irni, &c. by 
anj^wa^on, &c. -and the consignee is there ready 
to receive them, and tenders the price of carriage, 
*he cannot be made subject to warehouse charges, [ *78 ] 
or for bookmg, &Cv nor can any lien be insisted on 
by the warehouse man until such are paid, (a) 

was entitled to wharfag^e fees, whether the goods were landed or not ; 
and that the wharfinger, having « lien thereon, detained them. And 
said by the coart, ** If the wharfage duty be due, that is an answer to 
the action. The case in Bkckstone (infra) goes a great way jto prove* 
that no such payment <^ be exacted on the construction of the aibt ; 
and as to the usage, the evidence was not uniform, and only matter of 
opinion, and so is unsatisfactory. If no svu^ duty is due, it is clear, 
that trover will lie against the defendant ; for, if one man, who is in- 
trusted with the goods of another, put them into the hands of a third 
person ccbtrary to orders, that is a conversion.*' 

Stephen v. Coster, I Bl. R. 423 and 3 Burr. 1409. Case against 
maltfactors, for unloading malt, at the plaintiff's wharf, and not paying 
the duties, the malt being taken out of the barge (which was moored 
to the wharf,) in lighters. And held, « that the act 22 Car. 2, c. 11, 
which appoints the wharfs, and the rates to be taken, only gives a du- 
ty, the nature of which is for laying goods upon the wharf, and signifies 
from or upon the wharf ; this is perhaps a catus onUatma / an action on 
the case, or perhaps other remedies, will lie for the wharfinger, or he 
may cut the cordage by which they fasten ; but, the goods never hav- 
ing been landed upon the wharf, no duty could arise." So in— 

Bishop and others v. Ware, 3 Camp. 360. Case against a ship-mas- 
ter, for not delivering a package of files according to the directions 
of a bill of lading, but which the d^endant detained for wharfage. 
The plaintiffs had sent a barge along-side to receive them. And it 
was said, per Mansfield, Ch. J. " If the goods are not landed, the com- 
pensation for the benefit derived from the wharf, must be made by the 
owner of the ship. The goods Sannot be subjected to this charge, 
more than to many others which are incurred by the ship in the ccrurse 
of the voyage. According to the bill of lading, the goods in question 
were to be delivered on payment of freight ; the defendant therefore 
could have no right to detain them for wharfage." 

(a) Lambert v. Robinson, 1 Esp. N. P. R. Trover, for a parcel of 
goods brought by the Tunbridge waggen, to the defendant's inn, 
where the plaintiff was ready to receive them ; and they were only ta- 
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With respect to the lien of a Wharfinger, it is 

matter of usage, and not of common law, as in 

the case of carriers and inn-keepers, who are 

obliged to receive the goods. But this usage, 

founded as we have seen, on evidence, has been 

proved to exist so often, and to extend to a right 

of detaining for their general balance, that it is 

now considered an established right, (b) 
[#79] b V y 

*^.6. Of Freightr-^Porterage — Warehousing- 
Wharfage. * 

The liability of land and water-carriers being 
aUke founded, as we have seen, in contract, 
coupled with the duty by custom ; it will not be. 

k^n from the waggon to tlie scales, to determine the amount of carriage, 
which was paid, when the defendant demanded a further charge of' 
two-pence for booking ; this was refused, the goods having been taken 
tip on the road ; it was then demanded as for warehouse-room, and 
held, by Eyre, Ch. J. " That there was no colour of title to warrant the 
detaining tlie goods, as there was no lien given by law in this case. 
Here the charge was an exaction, no duty having been performed ; 
there having been no entry in the books, nor warehouse-room occu- 
pied." See the authorities relating to the lien of ship-masters, in Ab^ 
hot. Ship. m. c. 3. § U. 

(b) Naylor v. Mangles, 1 Esp. N. P. R. Assumpsit for money had 
and received. Plaintiff' had purchased twenty-five hogsheads of sugar, 
then lying at the defendant's warehouses, and which the latter detain- 
ed, as a lien for the amoimt of a general balance due from the vendor. 
Plaintiff* paid him the whole sum, in order to obtain the sugars, and 
, now sought to recover the sum paid, as such balance ; but it was said, 
by LordKenyon, " That the lien, from usage, in the present case, had 
been proved so often, that he should consider it a settled point, that 
wharfingers had the lien contended for." So in— 

Spears v. Hartley, 3 Esp. N. P. R. 81. Trover for a log of mahoga- 
ny, detained for the wharfage thereof, and also for the balance of a 
general account : Defendant iiad a verdict on the preceding rule^ which 
was referred to and recognized by Lord Eldofi. 
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irrelevant to consider in this place a little further, 
that relation which sut?sists between the water- 
carrier and the consignee, when the bill of lading 
is evidence of a more express contract. 

By delivery and acceptance of the goods therQ 
is an implied contract between the parties for the 
due performance of all the stipulations and condi- 
tions expressed in the bill of lading, (which may 
be regarded as the wnritten part) together with all 
the other common law obligations incident, by the 
custom or otherwise, to such a bailment, (c) As 
*the bill of lading is the title under which the I *^^. 3 
captain receives the goods, he is strictly bound 
by all the terms thereof, so as to be Uable even 
for unintentional default; as if he delivers the 
goods by mistake to a wrong person, &c. 

So also the captain is.entitled to recover, against 
the consignee or his assignees, the freight demur- 
rage, primage, &c. or other claim which he may 
have, according to the terms of the bill of lading ; 

(c) Dobbin v. Thornton, 6 Esp. N. P. R. 16. Msumpsit to recover 
demurrage on a bill of lading, by which the goods were to be deliver- 
ed to the shipper, or his assigns, paying freight, &c. and held, that 
the condition of the defendants having the goods was the paying 
freight, and conforming to all the other stipulations of the bill of la-- 
ding. ** The defendant, as assignee of the shipper, having here taken 
to the goods and received them, he Ts bound by all the conditions of 
the bill of lading, and is liable to all the terms of it, one of which is, 
the payment of demurrage, to which he is clearly liable." 

Seggaii: v. Scott, Ibid. 22. Awinnpsit to recover freight of com from 
persons (not the consignees,) who had received it, and said, by Mans* 
field, J. *' I think the acceptance of tjie corn carries with it a claim for 
fre^ht ; and if the party accepts it, tliough delivered by mistake, it 
shall not be for him to say that the delivery was wrong. It is the des 
livery and acceptance tha^ constitutes the liability." 
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and his freight is to foe calculated by the measures 
and rates therein mentioned, (d) 

[ *8l ] *As an indorsement of the bill of ladii^ by the 
consignee, for good consideration, confers a legal 
right on such assignee, he may also maintain an 
action against the captain in the same manner 
as the original consignee might have done : but 
a bill of lading is not transferable like a bill of 
exchange by mere indorsement* (e) And on the 

[ *82 ] *other hand, the becoming such assignee, and ac- 
ceptance of the goods, is an adoption of all the 
terms of the- original contract and its consequent 
liabilities, as payment of frei^t, &c. What how- 

(<f) Moller V. Living, 4 Tavuit. R. 102. Asnanpsit for freight of 
wheat from Dantzic to London, under a bill of lading in the German 
language, at so much per last (explained in the margfin in English to 
be 100 lasts of wheat in 2092 bags ;) and upon the question of amount 
of freight according to what measure it was to be calculated, it was 
held, <' that this case could not be distinguished fom the usual one of 
written contracts, and the parties are bound by the words of this bill 
of lading, as they would be by any other written instrument, and it is 
irrelevant to inquire what the real quality may be, according to Dant- 
Aic or English measure, since the instrument describes so many lasts 
specifically contained in so many bags." 

fej Waring v. Cox 1 Camp. N. P. R. 369. Asswnpnt by the indor- 
»ee of a bill of lading who had been so constituted by the shipper to 
ntep theg^ds 171 tranaitUf in consequence of the first consignee having 
become bankrupt : and upon this indorsement the plaintifFhad brought 
his action. But it was held by Lord EUenborough, that " A bill of 
kding is not transferable like a bill of exchange, so that the mere sig- 
nature of the person entitled to the delivery of the goods prima facie 
passes the property in them to the indorsee. There must be value 
upon the indorsement of a bill of lading or no property in the goods is 
thereby transferred. The right to stop in transitu is a person^ right, 
*nd cannot thus be assigned over to another. Then, if no property 
passed to the indorsee he could have no right to complain of the non- 
delivery as a breach of contract in astumpnt, or of the conversion of 
the goods in an action of trover." 
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everis sucban accq[)tftncey must be detennined 
^^m all the relative skuations and interests of the [ «83 ] 
parties, and the nature of the existing contract.(jQ 

Cox V. Harden, 4 East R. 211. In this caiue the question a3X)se col- 
laterally. Whether the mere indorsement of a bill of lading by the 
consignor, without any consideration, would enable the indorsee to 
maintain trover for the goods in his own name ? and the judges inti- 
mated a very strong opiniqn in the negative, on the ground that no 
property passed by the bare indorsement. 

Cuming V. Brown, 1 Camp. 104. Trover for wine and brandy, which 
the plaintiff claimed as the assignee of the bill of lading, of the ori- 
ginal consignee (become bankrupt), against the master. The defend* 
ant had delivered the goods to an agent of the shipper, authorized to 
stop them in tranatu, and the question was, whether the indorsement 
to the plaintiff was bona Jidc for a valuable consideration, and without 
notice of any circumstances, as between the consignor and consignee^ 
which should have induced the plaintiff not to have concurred in the 
transaction. It appeared that the consignee had made acceptances on 
the goods, which th^ plaintiff knew were not, at the time of the in- 
dorsement to him, made good, but were then running. It appeared 
that the consignee, although he had not strictly paid for the goods« 
had given a negotiable obligation to pay : That the plaintiff had also 
advanced some sums on the transfer of the bill of lading ; and the 
jury found a verdict for him as on an indorsement fyr a bona fids con- 
sideration ; and ^Lord EUenborough held, he was entitled to recover 
damages for the detention, to the amount of Uie sums he had advanced 
for it would be idle to give him a verdict for the whole value when 
he would* afterwards be obliged to refund : and this rule was laid 
down on the authorities of Lickbarrow v. Mason, 2 T. R. 63 ; and Coxe 
T?. Harden, supr. On motion for a new trial (9 East 506,) it was ruled, 
that the true criterion was, ** Does the purchaser of the bill of lading 
take it fairly and honestly ?" the expression, without notice " is not to 
be taken in the restrained sense of notice," that the goods had not been 
paid for ^ but ** without notice of such circumstances as rendered the biU 
ofJufUng not fairly and honestly assignable^ 

CfJ Cock V. Taylor, 2 Campb. 587, & 13 East 399. Assumpsit by 
the owner to recover freight, &c. against the indorsees of the original 
consignees, and held « that although there was no original privity of 
contract between these parties, for payment of the freight, yet the 
taking of the goods from the ship by the purchaser under the bill of 
lading, and the master, parting with h]$ lien», by giving them up to 

11 
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*The peculiarity of this contract is,' that uolesir 
the freight be wholly earned by a strict perfor- 

the purchaser at his request, was evidence of a new agreement by him, 
as the ultimate appointee of the shippers, for the purpose of delive* 
ry, to pay the freight due for the carriage of such gfoods.'* 

But in Moorsom v. Ke3rmer, 2 Maule & Sel. 303, Msumpsit for 
freight of coffee, by ship-owners, against the assignee of the bill of 
lading, who had received the goods from the captain, having paid the 
duties ; it was held, that as the original contract between the otimers 
and the consignees of the goods was under a charter-party of affreight- 
ment, however the captain might have insisted upon his lien on the 
goods, until the freight was paid : yet that having parted with them 
without making any demand for frei^t, the court would not raise an 
implied undertaking in the person receiving the goods, where there 
was a clear contract under seal betv^een the orig^al parties. The 
preceding case (of Cock «. Taylor) was held to be an authority only in 
the case of a general ship. Where there is no other party or remedy 
to have recourse to, the law wiU imply a promise in order to prevent 
a failure of justice. 

In Bell V. Kymer, 3 Camp. N. P. R. 545. Plaintiff had hired the ship 
from the owner by deed under seal, and let h^ to freight as a gene- 
ral ship ; so that although there was a charty-party between the own- 
ers and the charterers, there was no existing contract under seal be« 
tween the charterers and freighters, and the charter-party could only 
serve, as between the plaintiff and defendant, to determine the amount 
of freight. In the action therefore by the ctiarterers, against the in- 
dorsees of the bill of lading, for freight, it was said per Mansfield, Ch. J. 
" I see no difference between the indorsee of a bill of lading and the 
consignee ; there is no difference at all. The defendants became own- 
ers of the goods by the indorsement of the bill of lading; they receiv- 
ed them when landed under the bill of lading, signed by the master of 
the ship, by which they were deliverable to the shipper, or his assigns^ 
on payment of freight, as per charter-party, with primage and average 
accustomed.** " The party who takes the goods under a bill of lading, 
by which they are made deliverable on payment of freight, must pay 
the freight accordingly." And the distinction was taken byLe Blanc, 
J. (in Moorsom v. Kymer) that the plaintiff here had no other means of 
resorting to any other person for the freight. 

Dick V. Lumsden, Peake 188. Trover by a subsequent indorsee of 
the consignee against the master, for a quantity of beef and pork, 
which he had 4«livered to the original indorsees, although such lat» 
indorsement of the bill of lading was irregular, and made by mistake. 
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fnance of the voyage, no freight is due or reco- 
verable ; nor can a promise to pay pro rata^ be 
*implied, unless the goods are voluntarily accepted [ #85 } 
at such an imperfect stage of the contract, (g) 

The plaintifTy Knowing the circumstance, had paid bills for the honour 
of the original consignees on the goods in question; and having re- 
ceived from the shippers a regular indorsement of the bill of lading, 
sought to recover the goods. But held, " That as a letter had been 
sent to the original consignees from the shippers, stating their inten- 
tions to have properly transferred tlie goods to them, it was sufficient 
transfer, and bound the plaintiif who had notice of the circumstances.'* 
The original consignee having therefore transferred the goods under 
'a competent authority, it was not essentially necessary that he should 
have the possession of the goods, or an actual indorsement of the bill of 
lading. Plaintiff was nonsuited. 

CgJ Osbord V. Groning, 2 Camp. 466. On issue directed by the 
Chancellor to be tried, as to a right of compensation or lien for short 
freight. There was a charter-party for a direct voyage, which the 
plaintiff wasi prevented from completing by orders issued by different 
belligerents after the inception of the voyage; in consequence of 
which, the goods were brought to England, and taken possession of 
by agents on behalf of iht consignees, to prevent the captain from tor- 
tiously disposing of tbem, and it was agp*eed that the possession so ta* 
ken should not prejudice the captain's right to lien, if found for him ; 
and said per Lord EUenborough, « Freight could only be earned by 
performing the terms of the charter-party. Then the right of com- 
pensation must arise out of some contract express or implied : No ex- 
press conti'act is set up, and from what can it be implied ? The pos- 
session which has been taken of the goods, being without prejudice to 
the rights of the parties, is no acceptance of the goods short of the 
port of destination, and no foundation for a promise to pay pro rataiti- 
Tieris."" Verdict on the issue for the defendant. On motion to the Lord 
Chancellor for a new trial, his Lordship refused, approving of the di- 
rection to the jury, and the issues as found. But he directed an^action 
to be brought by the plain tiflfor freight, and that defendant should ad- 
mit an acceptance of the goods at Londo]i, short of their destination^ 
if it should appear that the plaintiff could not have been reasonably re- 
quired to proceed on the voyage. This the jury found he might have. 
done, and there was accordingly a verdict ^r the defendant also in 
that action. 
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Nor will any admowiedgment that the freight 

was to have been paid by the shipper at the port 

of lading, be a suffient consideration for the freight 

[ *S6 ] flf5 such if not earned : and if the *freight has been 

paid it may be recovered back, (h) But when 

ChJ Mashiter v. Buller and another, 1 Camp. N. P. R. 84. Assun^t 
for freight a^eed to be paid on the shipment of the goods. The ship 
was lost, and the only ground of contract for such payment was, its 
being expressed in the bills of lading " freight, &c. being' paid m Lon- 
don^^ and the shippers pcajins;' freight, &c. in hoiuhn. But held, that 
these words only meant that the freight should be paid in London, in- 
stead of the port of delivery ; and that they by no means dispensed 
with the pertbrance of the voyage. " If the defendants bad paid the 
freight upon shipment of the goods, they might have recovered every 
penny of it back again." 

Blakey v. Dixon, 2 Bos. & Pul. 321. On demurrer to a coimt on a 
prpmise to pay the money ihue for freight on delivery of the bill of 
lading ; held, " that to maintain such a count two thing&.must concur^ 
first, something to be due for freight; secondly, the delivery of the 
bill of lading. With respect to the former, nothing was averred to be 
due for freight ; nothing could be due on the delivery of the bill of 
lading, but by special contract ; for prima facie, the freight is not due 
until the arrival of the goods." The count was held therefore to be 
bad. ** If the plaintiff meant that the defendant undertook to pay for 
freight of the goods on delivery of the bill of lading, though no money 
should be due for freight, he ought not to have laid the promise to be 
to pay the money due for freight." So in — 

Chase v. Levering, Sty. 220. On motion in arrest of judgment, in 
assumpsit, to pay 84/. out of freight, for that it did not appear that any 
freight was due ; the objection was held good. 

Curling v. Long, 1 Bos. & Pul. 634. MsumpHt for freight on a con- 
tract to load the goods on board and bring them to England j but the 
ship, when ready to sail, was cut out of port by an enemy, recaptured, 
and afterwards sold, and the proceeds (after deducting salvage) was 
remitted to the defendant ; and held, " that though the master had 
had the trouble of loading, yet the recompense was included in the 
freight; and the contract is entire, and indivisible. At common law 
all tlie expenses of loading are included in the freight; and if tlie par- 
ty be not entitled to freight he can demand no satisfaction for loading. 
The inception of freight is breaking ground (MoUoy, Lib. 2. c. 4 § 3, 5, 
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there is a special contract for previous *pafiii^nt, 
before freight is earned, the having received thci 
goods on board would be a gdod consideratbn to 
support an action on such c^eeitient* 

Nor even on inchoate right to freight attaches 
until the ship has broken ground ; when she be- 
gins to move she begins to earn the freight ; and 
this tule is intended to prevent the delay which 
would probably be occasiooed if the freight com- 
menced sooner. To this rule there appeals howe- 
ver an exception, when the fault is not in the cap- 
tain, as in case of an embargo, if the goods are for- 
feited, for there the fault seems* more in him whose [ *88 ] 
property the goods are (i), than in one who is a 
mere agent for their conveyance. 

6.) By the marine law an inchoate right to freight attaches from the 
ship's breaking ground, and is consummated upon her arrival at the 
port of destination. By that law parties may recover, pro rata, if the 
voyage be interrupted ; and by the common law, where a contract can- 
not be performed, a meritorious consideration may sometimes arise, to 
entitle a party to recover in aasumpsit for work and labour after the 
contract has been broken : as where the shipper has the advantage of 
the carnage, though the original contract be gone, the master is en- 
titled to a recompense ; not however, on the foot of the old contract, 
but on a new contract which springs out of it." Osbord v. Groning, 2 
Camp. 466. dupr 

(i) ««In case a ship is freighted out, and in consequence of the 
agreement receives her lading aboard, if an embargo happens after- 
wards, and her cargo is taken as forfeited, yet the owners shall, not- 
withstanding, receive the freight, as the fault was not in them but in 
him whose property the goods were." Beawes' Lex. Merc. 87, & Dig. 
Lib. 19. tit. 2. c. 6i. ' 

Luke & al. v. Lyde 2 Burr. 881. « If a freighted ship becomes acci- 
dentally disabled on its voyage, (without the fault of the master) the 
master has his option of two things, either to refit his own vessel (if 
that can be done within convenient time) or to hire - j^nother ship to 
carry the goods to tb^ port of delivery. If tlie merchant disagrees. 
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As the contract is complete, and the duty per- 
formed on which the reward is founded, so also 
the right to freight is consummated upon the 
ship's arrival at the port of destination. By the 
marine law, if the voyage be interrupted, the par- 
ties are entitled to recover j^ro rate; and by the 

[ *89 ] common law of England, if the contract be *dis- 
solved, or cannot be performed, a new contract 
arises upon a meritorious consideration for woifc 
and labour ; but an embargo, which is only a tem- 
porary suspension, does not dissolve the contract. 
Freight, however, although not earned, is yet an 
insurable interest, if the goods are so situated as to 
create a well-grounded expectation of freight be- 
ing raised, for it is a contract of indemnity. But 
this does not affect the marine or common law as 
to the recovery of freight itself between the ship- 

[ *90 ] owners and freighters, (k) So *also freight may 

and will not let him do so, the master will be entitled to the whole of 
the freight of the full voyag"e (and so it was determined in Dom. Proc^ 
in the case of Lutwidge & How v. Grey.) It ts nothing to the master 
of tlie ship whether the goods are spoiled or not, and what the owner 
makes of the goods ; nor indeed can that properly ber known till after 
the freight is paid ; for the master is not bound to deliver the goods 
till after he is paid the freight. Provided the freighter takes them, it 
is enough if the master has carried them ; by so doing he has earned 
his freight. The merchant must take all or none ; he shall not take 
some, and abandon the rest. If he abandons all, he is excused the 
freight ; and he may abandon all though they are not all lost," per Ld. 
Mansfield. 

(k) Tonge v. Watts, 2 Stra 1251. »^8sump8it on an insurance of ship 
and freight, the average on tlie former was paid into court by the de- 
fendant ; the latter, it was contended, he was not liable for, as tlie 
goods were not on board, although the ship might have earned it, but 
for the accident which prevented the voyage. But as the goods were 
not actually loaded on board, so as to ma^e the plaintiff's right to 
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be pledged ; and jf the ship-owner is also part- 
owner of the cargo, aqd sanctions the pledge of it 
by his partners^ without excepting the freight, it 

freight to hare commented, ht could not be allowed it. In Montgo- 
mery v. Egginton, 3 T. R. 362, there was an inception of the contract, 
because part o'f the goods "was on board ; and plaintiff recovered on an 
insurance policy on such freight. And i n Thompson v Taylor, 6 T. It 
478, where, under a contract by charter-party to go to Teneriffe to re- 
ceive the freight, " the plaintiff, by proceeding thither, had begun to 
perform part of his contract, which, if matured, would have entitled 
him to his freight ; he may recover on the policy, which was an insur^ 
ance on that freight." 

Hadley v. Clarke and others, 8 T . R. 259. Assumpsit for not carry- 
ing goods. The ship in fact being detained for two years by an em- 
bargo ; and held '< That although an embargo being imposed during 
the war might be a legal interruption of the voyage ; yet, that such an 
order in council, or act of parliament, only suspended the execution of 
the contract, but would not dissolve it ; and as when the defendants 
entered into this coijtract it was incumbent on them to specify the 
terms and conditions, and as they did express the terms, and absolutely 
engaged to carry the goods (the dangers of the seas only excepted,) 
that therefore is the only excuse they can make for not performing the 
contract : if tliey had intended that they should be excused for any 
other cause, they should have introduced such an exception into their 
contract So All. 27. And." No line has or can be drawn to show, 
that though an embargo of a certain duration would not put an end to 
such a contract, an embargo of some longer duration would. Said by 
the court in Grote v. Milne, 4 Taunt. 133. 

So, a retardation of the voyage is no ground of abandonment as for a 
total loss, where freight is subsequently earned* Falkner v. Ritchie 
2 M. and S. and cases cited. 

Moorsom v. Greaves and others, 2 Camp. 627. Action for freight un- 
der a charter-party. The vessel in pursuance of which had unloaded 
part of her carg^, and by the express orders of the defendants agents 
)iiad proceeded to a pprt, where she was detained for a breach of block- 
ade by the government, but was afterwards liberated, and completed 
her voyage ; and Lord EUenborough thought, that as the ship was taken 
in proceeding by order of tlie supercargo, the voyage was never dis- 
continued, and the freighters were answerable for the subsequent de- 
tention in the same manner as if it had ariseji from contrary winds, or 
an embargo. 
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will be coij^idered a& [dedged together with tbe 
cargo. 

A Warehousemao is not like a carrier, bound by 
any custom of the realm, nor to be considered as 
an Insurer ; he stands therefore m the situation of 

[ *91 ] an ordinary bailee for hire, and so is answerable* 
only for ordinary neglect, &c. (I) The difficulty 
which has arisen in cases respecting them has orig* 
nated from the uncertainty when the carrier was 
to be considered as having the goods in his posses- 
sion in one or other of these characters ; he may, 

r ♦QS 1 ^^^^ ^^^ ^^*y ^ ^ carrier is determined,* assume, 
the new and less responsible one of a warehouse«- 

(Q " When a private man demands and receives a compensation fi>r 
the bare custody of goods in his warehouse, or store-room, this is not 
properly a deposit, but a hiring' of care and attention ; it may be called 
locatio ciutodiety and the bailee may be denominated locator operm, since 
the vigilance and care which he lets out for pay are in truth a mental 
operation : wliatever be his appellation, either in Englbh or Latin, he 
is clearly responsible, like other interested bailees, for ordinary negli" 
gence When a person, who, if he were wholly uninterested, would be 
a mandatan/, undertakes for a reward to perform any work, he must be 
considered as bound still more strongly to use a degree- of diligence ad- 
equate to the performar.ce of it. His obllgaticm must be rigorously con-* 
strued ; and he would perhaps be answerable for slight neglect, where 
no more could be required of a mandatary than ordinary exertions. *> 
Sir W. Jones' Law of Bailments, 96. 

CailifftyDanvers, Peake 113 Msumptit against a warehouseman for 
negligently keeping a quantity of ginseng which the rats had got at and 
^ destroyed, although every precaution had been taken ; and Lord Ken. 
yon said *• that a warehouseman was only obliged to exert reasonable 
diligence in taking care of things deposited in his warehouse. That he 
was not to be considered like a carrier, as an insurer ; and that the de" 
fendant in this case having exerted all due and common diligence for the 
preservation of the commodity, was not liable to any action for this dam. 
age which he could not prevent." 

lEsp.N. P. K. 315. Fincaune x;. Small— -Moore v. Morgue. CJo^T. 
480. "" 
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man, for this is for the convenience of the owner of 
the goods, but they cannot be coupled, nor exist at 
the same time.(m) Where the duty of the carrier 
ceases only by delivery to the party, his liability as 
such continues whilst the goods arc deposited in any 
warehouse, &c. (for doing which, even although a 
separate price be charged,) or whilst they are in 
the hands of any porter ; the Warehouseman, por- 
ters, &c. for this purpose being considered only aa 
his servants, and he will be hable for their defaults. 
* If by fraudulent alteration, or other false pretence, 
more be demanded and taken for porterage, &Cr 
than is legally demandable, this is an offence with- 
in the statute 30 Geo. 2. c 24, for obtaining mo- 
ney under false pretences, and subjects the offen- 
der, on conviction, to fine aM imprisonment, or pil- 
lory, or public whipping, or transportation for se- 
ven years; or it may be considered as an offence 
within 39 Geo. 3. c. 68, which enacts, " That if 
any porter, or other person employed in the por- 
terage^ or delivery of boxes, baskets, packages, 
parcels, trusses, game, or other things,* shall take [ *93 ] 
for the same a greater sum than the prices fixed, 
they shall forfeit for every such offence a sum not 
exceeding 6/. nor less than 20^. ; and this remedy 

(«) Garside v. Proprietcffs of Trent and Mersey Navigation Company, 
4 Term R. 581. sup. Where the Court considered the defendants as 
warehousemen only, and therefore not liable for inevitable accident, as 
fire, &c. but in Hide v. same Company, 5 T. R. R. 389, supr.*in which the 
defendants charged for the cartage and warehousing, they were consid> 
csred liable, inasmuch as the goods were in their hands in the course of 
their duty as caiTiers, tq deliver them to the parties, to whom they 
were directed. ^ ' 

12 
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on the latter statute has been held to be cumula* 
tive, and not to take awaj the remedies previously 
existii^ at common law, or bj other acts of par* 
'liament. It will however be necessary in an indict* 
ment on the latter statute to describe the thing ac* 
cording to the fact, and not by any generic term, as 
it will be a fatal variance, (n) 
[ *9^ ] *Wharfage seems only to be due when the goods 
are laid upon the wharf for the purpose of being 
loaded or unloaded. It differs specifically from 
anchorage or mooring ; these are charges rather in- 
cidental to the ship thah the goods. In London^ 
the duty for wharfage and cranage is created by 
Stat. 22. Car. 2. c. 1 1, which enacts, " That a pub- 
lic wharf or key be left along the river side from the 
Temple to . London bridge, forty feet wide, and. 

(n) Rex V. Douglas, 1 Camp. 212 Prosecution against a porter fov 
obtaining money under false pretences, by counterfeiting a ticket to ob* 
tain a greater sum than the lawful charge ; against which indictment it 
was objected, first, that being a basket it was laid as a parcel, and the 
Stat. 39 Geo. 3. c 58, specifies baskets, wherefore the indictment 
should have described the thing according to the fact ; and Lord Ellen- 
borough held, that it would upon that satute have been a ^tal variance, 
but it turned out to be on the Stat. 30 Geo. 2. c. 24, and so the descrip- 
tion was well enongh. It was then objected that, as the money was laid 
to have been the property of the prosecutrix, whereas it had been paid 
by the servant ; but held, that although her having, subsequently reim- 
bursed the servant did not make it her property at the time, so as to 
support such an allegation, yet as it appeared that the servant at the 
time had some money belonging to his mbtress, it was sufficient to sus- 
tain the indictment ; lastly, although the offence certainly came within- 
the39Geo. 3, it was not necessaiy that the indictment should be on 
that statute; the remedy thereby given was cumulative, and did not 
take away the remedies which before existed at common law, or by ptji- 
eJ acts of Parliament. The defendant was accordingly convicted. 

For the furtherjegulations concerning the porterage in Xiondon^ vide 
Appendix. '^ 
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that no vessels shall lie before the same longer than 
shall be necessary for the lading or unlading of 
goods, without consent of the several wharfingers ; 
and that it shall be lawful for all persons to load or 
unload goods at the same, paying for wharfage and 
cranage such rates as the king in council from time 
to time shall appoint."Co^ And we have seen that 
even when wharfage is due, by the goods having 
been so unloaded, against the express directions of 
the consignee, he does not thereby become subject 
to the charge ; but if the goods are detained, trover 
will lie for them ; for whatever act of another brings 
a charge upon the owner, contrary to his orders, is 
a tortious conversion.(p^ 

^ 7. Property in Goods^ when and in whom vested. 

The delivery of goods to a carrier is a delivery 
to the consignee so as to vest in him a legal right 
of property, and the carrier becomes his agent even 
although the consignor *agreesto pay the carriage. [ #95 
(9) And this vestment of the property is coi^ider- 

("oj Stevens v. Costor, 3 Burr. 1409, 8cl Bl. R. 423. 

(^pj Syeds v. Hay, 4 T. B. 260, supr. 

(^gj Dawes v. Peck, 8 Term R 3S0. Case by consignor ag^st st 
carrier, named by the consignee, for so negligently carrying spirits, 
tiiat the permits expired, and the goods were seized ; and said, '' that 
the question or the proper person to maintain the action must be go«- 
vemed by tlie consideration in whom the legal ri^t was vested, for he 
is the person who has sustained the loss, and the proper person to call 
for a compensation. The right of property on which this action is 
fixinded is not to fluctuate according to the choice of the consignor or 
consignee, tliat either of them may at his pleasure, maintain an action 
against the carrier for the non-deliver}' or damage of \bc goods, what 
was done by the consignor in respect of the booking was as agent of 
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ed so absolute from the instant they are deKvered, 

[ *g6 ] that where *goods were delivered to a carrier a 

day before, and reached the consignee a day after, 

the consignee, at whose^risk the goods were sent, ^he legal property 
of the goods was, by the delivery to the carrier, vested in the con- 
sitynee, and the action ought to have been bn>ught by him." Judgment 
for the defendant. 

Dutton V. Solomonson, 3 Bos. & Pul. ^83. Aasumpdt for goods sold 
and delivered, under a contract to pay for them by a bill at two months, 
which the defendant afterwards refused to accept, until after the 
goods had arrived, and then only at three months. Thevrt-it was sued 
out before the bill, if accepted, could have becom^e due ; and on tliat 
point it was held that the action could not be commenced before the 
expiration of tlie period which the bill had to rim. (Mussen v. Price, 
4 East R. 147. And upon the principal question, as to the delivery of 
the goods, which did not an-ive until after the writ had been sued out : 
Said per Lord Alvanley, "When this point was first mentioned I 
was surprised, for it appeared to me to be a proposition as well settled 
as any in the law; that if a tradesinan order goods to be sent by a car* 
rier, though he does not name any particular carrier, the moment th« 
goods are delivered to the carrier it operates as a delivery to the con,- 
signee ; the whole property immediately vests in him ; he alone can 
bring an action for any injury done to the goods ; and if any accident 
liappen to the goods it is at his risk. The only exception to the pur- 
chaser's right over the goods is, that the vendor, in case of the former 
* becoming insolvent, may stop Uiem in trantitu'* 

Vale V. Bayle Cowp. 294. Action for goods sold and delivered, whiclt^ 
the purchaser had directed to be sent by land-carriage generally. The 
plaintiff accordingly sent them by the only conveyance there was by 
land-carriage, and the goods were lost on the road. And, per Lord 
Mansfield, « It is as much as if the defendant had mentioned the par- 
ticular carrier by name, for there being but one carrier the plaintiff 
had no choice by whom to send them. If a vendor take upon himself 
actually to deliver the g^ods to a vendee, Ijje stands to all risks, but if 
the vendee order a particular conveyance, the vendor is excused." 
And in 3 P. Wms. 186, per Ld. Ch. J. Eyre, " Though a trader in the 
country does not appoint a carrier, yet if the goods be embezzled he 
shall be liable, because he leaves it in the breast of the person fo who^pt 
he gives the order to send them by whom he pleases.** 
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he came of s^e, it was held that he was tiot fiable 
Jor the price, as being &n infants (r) 
^ Such a riile is iii some degree necesssary to pro- 
tect the carrier ; for, generally speaking, he knows 
*nothing of, nor has any clue to find, the consignor, { *97' ] 
,but only the party to whom the goods are direct- 
ed, and to whom he looks for the price of the car- 
jiage on the delivery, (s) Nor will the circum- 
3tance of the consignor's having paid the booking, 
alone make him a principal to the contract with . 
the carrier, since that would be considered to be 
(done as the agent of the consignee, at whose risk 
they are sent* Where however the consignor has 
paid the carriage also, that it is sufficient to raise a 
privity of contract with the carrier, and he may 
maintain an action against him for the non-delive- 
ry of the goods according to the implied undertak'- 

i»& (0 

frj GriiBn v. Langfield & ux. 3 Campb. 254. Action for goods sold 
to the wife dum sola, who came of age September 2(Hh. The goods 
were delivered to a carrier for her on the 18th, and reached her on the *- 

21st ; and it was said by Lord Ellenborough, ** When the goods were 
delivered to the carrier, the property vested in the defendant, and she 
might immediately have been sued for their value. Therefore, if she 
was under age on the ISth, the action cannot be supported.'' 

(«) Dawes v. Peck, 8 Term R 334, supr. 

(t) King & al. v. Meredith, 2 Camp. N. P. B. 639. Action by the 
vendor i^ainst the vendee for the price of brandy, the quality of which, 
when delivered to a carrier, was of the legal proof, but was so far re. 
4uced whilst in his possession, that it was seized by the excise. The 
carriage was to be paid by the plaintiffs : And it was said, per Lawrence^ 
J. <' The mode in which the carrier was to be paid makes no differ- 
ence. The moment the spirits were delivered to him the property 
vested in the defendant The plaintiffs by paying the carrier, did not 
become insurers of the spirits wUle in his hands.!' Verdict for plain* 
tifft. 
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*TTie general ride iiolds equatty ?vhether the 
consignee directs the goods to be sent by a parti- 

Hart «. 9attl«y, 3 Camp. N. P. R. 5KS. Aetkm fct the price of a hogs- 
head of gin, sold by pUdnt^s Irav^er, and delivered to a carrier, 
by whom similar orders had been sent ; and held, that this was such a 
delivery and receipt of the goods as to bind the parties without further 
eontrapt under the statifte of fi-audsr. Per Chambre, J. " I think, un- 
der the circumstances of this ease, the defeadant must be considered 
as having constituted the master of the ship his agent to ticcept and re- 
ceive tHe^roodt.*' V. Hu^am v. Smith, 2 Gamp. N. P, R. 2^1. 

Ok>ke V. Ludlow, 2 Kew R. 119. ^$9impmi for Hie price of a chaff* 
gutter, &c. directed to be sent 1^ ai^ conveyance, but which, througli 
the fault of the wharfinger, to whom it had been delivered, was sent by a 
different vessel to the one notified, and there remained in the ware- 
llouse unclaimed, until the plalntlffti demanded payment of the bill. 
And it was held that the plaintiffs having done every thing which tliey 
were bound to do, were entitled to recover : and, per J. Heath, " I do 
Hot consider the wharfinger as in anydegteethe agent of the plauitiffi 
I^ is the agent of the defendant, by whose o^er and direction the 
goods were sent." 

Moore v. Wilson, 1 Term R 659. Atmmpnt by consignor against 
the deffendant, a common carrier, for not safely carrying and delivering 
goods for a certain hire and reward alleged to he paid by the (llaintjffs^ 
but which it was proved was to be paid by the consignee ; and held« 
that whatever might be the contract betwem the vendor and vendee, 
the actual agreement for the carriage was between the vendor and 
carrier, the latter of whom was by law liable upon that agreement : and 
the rule was made absolute for setting aside the nonsuit. 1 Atk. 248. 

Davis and Jordan v. James, 5 Burr. 2680. Cons^nor against the car- 
rier fi>r not delivering goods s^t by him. The question was, injwhose 
name the action ought to have been brought ; and, per L(»d Mansfield* 
« The vesting of the property may differ according to the circumftaiices 
•f the case, but it does not enter into the present question. This is ^ 
action upon the agreement between the plaintiirs and the carrier, Tke 
plaintilfa were to pa^ him; therefore the action is properly brought by 
the persons who agreed with and were to pay him." Anonymous, cited 
SEsp. 115. Action against a carrier for not delivering goods to the 
pitrsoA by whom they were delivered to the carrier ; the latter being 
indemnified by a person who <dakned them. And Mr. J. Gould would 
not permit him to set up any question of property out of the plaintiff; 
and held, " that he having received them from him, was precluded from 
questioning his title, or showing a property in another person.'* And 
liord Kenyon admitted the authority of this case as law. 
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cukur *conveyance or not ; in the former case it is 
a direct appointment by him of a carrier for the 
purpose ; in the latter he shall stand to the risk, 
because h^ leaves it in the power of the person of 
whom be has ordered the gooda, to send them by 
any carrier he thinks fit. 

Nor is there any difference in this respect, ber 
tween goods sent from one part of England to an- 
other, and goods sent to a foreign country, except 
that in the latter case no property can be recogniz- 
ed in any other person than the consignee named 
in the bill of lading. The delivery on board im- 
mediately vests the property in him. (u) Hence, 
if *the bill of lading establishes a privity of con- [*100J 
tract between the consignor and the captain, as 
stating the shipment and payment of frei^t as a 
consideration on the one part, and a promise of 
safe delivery on the other, the captain is estqpped 
from saying that the shipper has no property in the 
goods, so as to be damnified by his breach of the 
contract. The shippers may therefore in such 
case recover, but they will hold the damages re- 



(i*) Brown v, Hodgson, 2 Camp. N. P. R. 36. Action by tlic shipper 
agp&inst the ship-owner for special damage sustained by his having made 
a fWlse affidavit, whereby the goods were libelled in the admiralty 
court as Danish property (then illegal), although they were afterwards 
restored. But as the goods were expressed in the bill of lading to be 
shipped by order and on account of Hesse and Co. the plaintiff was non- 
suited, as not having any property in the goods ; and per Lord Ellen- 
borough, " I can recognise no property but that recognised by the bill 
of lading. This action cannot the]i*efore be maintained.'* 

Joseph u Kxu»z> 3 Camp 321* infr. 
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covered, as trustees for the real owner of the 
goods, (x) 

A carrier has such a property in the goods as 
mil enable him, Uke any other bailee, to maintain 
his possession against all but the rightful owners^ 
or to recover them by action in trover, (y) 

So also the driver of a stage-coach, &c. has as 
against his employers only a bare charge, but as 
[*101] *against all the rest of the world he has such a spe- 
cial property as will enable him to chaise any 
wrong-doer as upon his own goods, for he has in 
fact the possession and entire control over ihem.(z) 

(x) Joseph and others v. Knox, 3 Camp. 321. Aetbn against a ship- 
owner for not carrying goods. The bill of lading stated the goods to 
have been shipped by the plaintiffs in London, and that the freight was 
paid there ; )md said by Lord EUenborough, << I am of opinion that this 
action well lies. There is a privity of contract established between 
these parties by means of the bill of lading. To th& plaintiffs, from 
whom the consideration moves, and to whom the promise is made, the 
defendant is liable for the non-delivery of the goods. After such a biU 
of lading has been signed by his agent, he cannot say to the shipper, 
they have no interest in the goods, and are not damnified by his breach 
of contract. I think the plaintiffs are entitled to recover the value of 
the goods, and they will hold the same recovered as trustees for the reai 
owner.'* 

Annon. 3 Esp. 115, supr. , 

iy) 2 Bl. Com. 453. 

(z) Deakin's Case, Leach's C. C. 862. Indictment by the proprie-- 
tors, against the drivers and another, for purloining a box in t|ie 
course of conveyance by their coach; and upon the question, whether 
the driver had the posteseion of the goods, or the bare charge only ; it 
was said by Hotham, B. in delivering the opinion of the twelve judges, 
as in the text, and also, '* That the law, on an indictment ag^nst the 
driver of a stage-coach, on the prosecution of the proprietere, consid- 
ers the driver to have the bare charge of the goods belonging to the 
coach ; but on a charge against any other person, for taking them tor- 
tiously and feloniously out of th« driver's custody, he must be coi^- 
dei'ed M the possessor/^ 
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§8. Stoppage in Transitu. 

But although the property is thus absolutely 
vested in the consignee, by delivery to the carrier, 
it is not so entirely, but that there remains an equi* 
table power in the consignor of resuming the* pro* 
perty, under certain circumstances, befote it actu- 
ally gets into the possession of the consignee. 
When this right is exerted, the property becomes 
re-vested in him as much as if he had never quitted 
the possession. 

However, at first, this right Wias considered only 
an equitable remedy in cases of fraud of insolvency; 
it has now become firmly established as a *com- [*io2] 
mon law right,f zj and continues until the goods 
have reached either the actual or constructive pos- 
session of the consignee ; for then he, and all who 
claim under him, acquire a camplet^ domlnio0 
over them,(a) 

(z) Oppehheim v. Russel, 3 Bos. and Pul. 44, supr. 

(a) Ellis V. Hunt, 3 Term R. 464. Ttover by the consignor, againsi 
the assignees of the consignee (become bankrupt,) who, on the arrival 
of the goods at the end of the journey, had put their mark upon them^ 
Imt could not remove them, because immediately on their arrival they 
were attached by process of foreign attachment, by one of the bank* 
rupt's creditors. The countermand from the plaintiffs did not reach 
the carrier until Jour days after this happened ; and it was held, "that 
when the mark was so put upon them by the provisional assignee, they 
were no longer in tfanaitti^ but were delivered to the consignee, as far 
as the circumstances would permit, and that instant the warehouae* 
man became the agent or servant to the bankrupt. All the cases pro- 
ceed on the ground that the goods when stopped were in transitu^ and 
that there had not been an actual delivery to the bankrupt ; and an ac- 
tual delivery is necessary to divest the vendor's right of stopping tli© 
Mj^ in tranntu'* 

13 
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*Hence no agreement made between the con- 
signee and his assi^ee, whether direct or implied, 
can defeat or affecl this right of the consignor. It 
has been held to be'a:power tacitly reserved out of 
the formet control which the consignor had over 
his property at the time of delivering it to the car* 
rier, and therefore paramount to any agreement be- 
tween the carrier and the consignee, in respect of 
any duty, or right of lien, which may arise upon 
those or other goods ; so that if the consigtior would 
exert this privilege, and reclaim ^he goods, he is 
only subject to such lien or duty, as may have 
arisen in consideration of that particular bailment, 
for the labour and diligence bestowed on the goods 
about which It was employed-Cft^ The principal 
point, and indeed (mly difficulty, is, in determin- 
ing what shall be such an actual or constructive de- 
livery into the possession of the consignee, as will 
determine this right of the consignor, for then the 
state of the transit ceases.. 

If the consignee appoints another carrier or agent 
to receive the goods, this may be a* constructive 

, Hod^on V. Loy, 7 Term H. 440. Trover by assignees of consignee, 
against the agent of the consignor, for butter, for which the consignee 
had paid a part ; but held, per Lord Kenyon, " The right of the vendor 
to stop the goods in tranntu is a kind of equitable lien adopted by the 
law, for the purposes of substantial justice, and not proceeding on the 
ground of recinding the contract. We are clearly of opinion, that the 
circumstance of the vendee having partly paid for the goods, does not 
defeat the vendor's right to stop the goods, tlie vendee having become 
bankrupt ; and that the vendor has a right to re-take them, imless the 
whole price has been paid." Vid. Feise v. Wray, 3 East R. 93, 2 Vem 
203. 

(*) Oppenheim v. Russel, 3 Bos. and Pul. 49, supr. 
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delivery to the consignee, for many purposes ; but^ 
it is ^aid, that only an actual delivery can divest the. 
right of stopping them in irandiu. 

There may however be an actual delivery, with- 
out the necessity of a corporal touch, or even *that [*104] 
the consigneef^cj should see them; as when the 
goods are put on board a vessel, chartered by 
ldm^(d) or, if they are handed over to his *packer^ [*l05j 
and his agent opens, and examines the quality of 

(c) Ellis V, Hunt, 3 Term R. 468, supr. 

(</) Boehtlinck v. Schneider. 3 Esp. N. P. R. 58. Trover for tallow, by 
consignor, against tlie assignee of the consignee. The tallow was deli- 
vered on board of a vessel chartered by the vendee, but before it reach- 
ed him he became bankrupt, and the plaintiflT sent wprd to his agent to 
•stop it m transitu; and held, per Lord Kenyon, "The whole question 
is, Whether there was a delivery to the consignee of the goods, before 
this letter was written, or not ? Before the delivery, the party may an< 
nex any condition to it, but not after. If the ship was then chartered 
by the consignee, it is"a complete delivery of the "goods to him, and 
there can be no stopping in transitu / and It makes no diiFerence whe» 
ther the act of bankruptcy was then committed or not." Vid. Boeht* 
linck 'r..Inglis, 3 East 381', infra. 

Fowler et al. w. M*Taggart, 1 Term R. 522, where it was held, by 
Grose, J. at Bristol, " That a delivery of goods into a ship chartered 
by the vendee, \iiio afterwards became a bankrupt, was a delivery to 
him, so as to defeat the vendor's right to stop them in transitu. Here 
however the ship had been chartered for three years, during which 
time the bankrupts were to have complete control over her ; and the 
goods were put on board, not for the purpose of being conveyed from 
the plaintiffs to the bankrupts, but that tliey might be sent by the lat- 
ter on a mercantile adventure. 

But in Boehtlinck v. Inglis, 3 East R. 381, the bankrupt had no cort- 
trol over tlie ship', but had merely contracted with the master to em- 
ploy his ship in fetching go6ds for him, which (it was said) " does not 
differ from a similar contract entered into by the consignor by the direc- 
tions of the consignee, at tlie loading port, for the conveyance of the 
goods from him to the vendee ; in each case the freight is to be paid 
by the latter ; in each case the ship woitld be hired by him : the goodrf 
sre «tiU to be coneideieed, on their. passage or trawt, from the con- 
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the goods, the right would be goiie.Cc^ . *And so if 
^ny other act of ownership be doae by the con-r 
signee or his agent-(X) 

signor to the consignee. The right of stoppage cannot depend on the 
contract to consign goods amounting to half the tonnage of the ship, or 
a complete loading, or j^ny quantity." The authority of the preceding 
case was recognized. . 

In Inglis V. Usherwood, 1 East R. 515, which arose out of the same 
transactions ; there it was held, " That if the delivery on board of a ship 
chartered by the bankrupt had happened in the port of this kin|^om^ it 
would in effect have been a delivery to him ; but that the Russian ordi- 
nance, which enables a consignor to re-possess himself of the goods, 
even after such a delivpry, took it out of the rule, and the plaintiffs re- 
covered the amount." 

(e) Leeds v. Wright, 4 Esp. N. P. R. and confirmed in C. B. 3 Bos. and 
Pul. 320 Trover against a packer, employed by an s^ent, for the pur- 
chasers (who had become bankmpts,) to recover goods in their posses- 
sion, upon the ground, that, untU the goods got into the possession of 
the [y^incipals, tlie vendors had a right to stop them in transitu; but 
beld, per Lord Alvanly, *• That as the contract was with the agent, 
and the delivery to his order, he having a discretionary power over . 
them, the plaintiffs had no right to stop tJiem after they came into his 
possession, and he had exercised any act of ownersliip on them. Here 
the agent had ui^cked them« and having taken away some, re-packed 
thereat.** Plaintiff nonsuited. 

Scott and others t» Pettit, 3 Bos. and Pul. 469- Trover for goods, by 
the assignees of the consignor, against the packer of the consignee, to 
whom they had been delivered under a goieral order, as the consignee 
had no warehouse of his own ; and held, that there being no other place 
of delivery, the goods yrhexi arrived there were in the place of ultimate 
delivery, and consequently were no loi^ier liable to the right of stofp- 
page in tnanntu. 

CfJ Wright V. Lawes, 4 Esp. N. P. R, 82. Case against a warehouse- 
man, for non-delivery of goods, delivered by plaintiff's agent to him, to 
be kept. Plaintiff had agreed with one Shevill for four pipes of wine, 
to be paid for partly .in money, partly in goods. Shevill obtained the 
vine from l^amlprd and Co. by means of an agent in London, who turn- 
ed out to be a swindler ; and Bamfbrd and Co. stopped the wine in the 
defendant's cellar, where it had been deposited by the plaintiff 's agent, 
who had, with the plaintiff, exercised an act of ownership over the 
wine, by taking samples, &c. And it was held, by Lord Kenyon, " That 
«• the plaintiff h^s ma4e out a good title to the wine, under a 6004 
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So if thej are delivered to ^ wan^M^oeeifiaD^ to 
whom the consignee pays repjt for warehousing*^#1073 
themy(g) or if the consigoors Uiemselyes charge 

JPdlff agreement, it is too much to my that a oorporal touch is necessary 
to confer a property in the consignee ; and though they have not reach- 
ed the plaintiif' s own abode, where they were to be ultimately deliver-^ 
ed, yet as they had been delivered according to the bill of ladings the 
cari'ier's responsibility was at an end, and the delivery was complete. • 

There was no right in Bamford and Co. to stop them in trarmtu** Rich- 
ardson V. Go^s, 8 Bos. and Pul. 127, supr. 

Stoveld V. Hughes, 14 East, 308. Trover for timber, agauist vendors, 
by the assignee of the original vendee, who communicated his having 
purchased it to the defendants, and, witli their consent, marked witl^ 
his initials such part of the timber as still remained in their possession ; 
and it was held, " That this was such an express assent to tlie trans- 
fer of the property, as made the delivery so far executed, that the de- 
fendants cQuld no longer stop it in transitu.** 

CsJ. Hiohardson v. Goss, 3 Bos. and Pul. 1J.9. Trover by consig-nor 
against tlxe wharfinger, who detained the goods as a lien on a general 
balance from the consigi^ee j but as the consignee, becoming insolvent, 
had countermanded his ord^, it was held, the defendant could not set 
up such a lien ; but said, per J. Chambre, " I should strongly incline 
to think, that if a man be in tlie habit of using the warehouse of a 
wharfinger as his own, and make that the repository of his goods, and 
dispose of them there, that thft journey would be at an end when the 
goods arrived ^t s^ch warehouse.*' 

Mills v. Ball, 2 Id. A57* Trover for madder and indigo, by consign-* 
ors, against a wharfinger, who paid freight and otlier charges of the 
goods to Exeter, aixd was to have forwarded Uiem to their destination, 
as the paymaster and agent of the consignee, to whose account they 
were put in the wharfinger's books. The vendee having given notice 
to the vendors of their insolvency, tlie latter gave notice to the wharf- 
ingers, an^ demanded the goods as their property, and the defendant 
gave an undei*taking not to deliyer them until he was certain of a saf^ 
delivery ; held, ** ihat a demand by the vendor, whilst the goods are 
in tratuitu ; defeats th^ contract ; and tlie goods being still in transitu, 
and the consignees having done nothing to take possession whilst they 
remained with the wharfinger, tliejatter not having been particularly 
employed by the vendee, is t,o be considered as a middle-man." 

Dixon and others v. Baldwen, 5 East, 17,5. Trover for eighteen bales 
^f cotton twist, by the assignees of the consi^ee, against tlic consignor. 
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him with rent for keeping the goods in their waie- 
[♦108] *houses, after the time they ought to have been ta- 
ken away by the terms of the contract.^ ^ j 

So the right is gone, if the same warehouseman 
is agent for both parties, and the consignor ^ves an 
order to him to deUver the goods to the consignee^ 
although the warehouseman does not even make a 
[*109] transfer to his name in the books, for it *is an ac- 
knowledged parting with the possession and right 
over them.(i) So if he sends an unindorsed bill of 

who had seized the goods, whilst in the hands of a person describing 
himself to be merely an expediter of goods according to the directions 
of the cons^piee, a stage, and mere instrument between buyer and sell- 
er; and it was agreed to by three judges against Grose, J. ** Thai th6 
transit was at an end ; upon the same reasoning as in Hunter v. Beale, 
(cited in Ellis v. Hunt, 3 Term R. 467) ; the transit of the goods having 
once been completely at an end, in their direct course froiti the vendor 
to the vendee, and were thence actually launched again in a course of 
conveyance from htm, in a new direction pifescribed and communicated 
by himself And if the transit be once at an end, th^ delivery is com- 
plete ; the tratuitu9 for this purpose cannot commence de novo, merely 
because the goods are again'^ent upon their travels, towards a new and 
ulterior destination.'* 

{h) Hurry v. Mangles, 1 Camp. 452. Trover for oil, by vendee of J. 
S, against the vendors (who were also warehousemen.) The oil was 
|>aid for by J S. by acceptances, and continued to lie in the vendor's 
warehouse. J. S. sold it to plaintiffs, who paid him for it, and demand- 
ed the oil of the defendants before the acceptances of J. S. were due ; 
but as he had become insolvent, tlie defendants claimed a right to stop 
the goods in transitu. No transfer had been made in the defendants 
books to J. S. but they had received warehouse rent from him, for tlie 
time it had been kept by them, after the period it ought to have been 
taken away, according to the terms of sale; and held, "That this was 
an executed delivery j the transitus was at an end. The goods were as 
much transferred to the person who paid the rent, as if they had been 
removed to his own warehouse, and there deposited under lock and 
key." 

fij Harman and others v. Anderson, 2 Camp. N. P. R. 243. Trover 
for Butter, by assignees of vendee, vho, along with the invoige, had re- 
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lading to the comdgnee^ who disposes of: the goods 
under it. s ♦ ^ 

Where however the consignor asserts his rights 
and demands the goods of the carrier, the latter 
shall not be allowed to question the title of a per- 
son from whom he received them, nor be permit- 
ted to prove the property in another party, so as to 
oust the consignor of this nght(k) Nor where a 
mere claim of the goods has been made *by the con- [#iio] 
signee, without any actual transfer made, or pos- 
session given, shall it be considered suflScient to 
defeat the consignor's right to stop the goods : nor 
where the goods happen to be in a stage of their 
transit, under the direction of the consignee, and 
cannot be considered as having reached their final 
destination^ /j : nor if the transit be complete, where 



ceived an order to the defendants (wharfingers) to transfer the goods. 
The goods were accordingly transferred in the defendants books, and 
the vendee debited withi warehouse-ren^ Bat he immediately after 
becoming insolvent, the sellers gave notice to detain- the goods. But, 
per Lord EUenborough, ** The goods having been transferred into the 
name of the purchaser, it would shake the best established principles 
still tQ allow a stoppage in transitu. Fi'om that moment the defendants 
became trustees for the purchaser, and there was an executed delive- 
ry as much as if the goods had been delivered into his hands." Of oiie 
parcel of the butters no such transfer had been made in the books by 
Uie wharfinger, nor was any act done by him to testify that he held the 
goods on the vendee's account ; yet his Lordship held, " That the whar- 
finger, after the delivery of the order to him, was bound to hold the 
goods on account of tlie purchaser, and that the vendor's right to stop 
in transitu was gone." — Thp delivery of the note was sufficient, with- 
out any actual transfer made in the books. 

ChJ Dick V. Lumsden, Peake N. P. C. 188. Anonym. 3 Esp. N. P. 
C. 115. 

CI J HoUt V. Pownal and another, 1 Esp. 240. Trover by consignor, 
against the assignees of consignee (become bankrupt) : and the que^«> 
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the goods oMttinue in the king's warehouses, fo* 
they are to be considered as still in the possession:, 
and subject to the carrier's lienfw^. 
J*lll] *So if the goods are under the custody of another, 
by a foreign attachment, or are seized by the sheriff 
on the road, at the suit of the consignee's creditor^ 
it cannot defeat the coi&ignor's right, if claimed by 
\nm(n)\ for the process can give the attaching 

tlon was, whether the voyage was complete at the time of the assignees 
having first obtained possession of the goods, she being then perform- 
ing quarantine ; it was held, by I/>rd ^enyon, '* That she was to be 
considered in tranmtu^ the voyage not being ^complete rnitil she had 
performed the quarantine ; and as the plaintiff's agent had given no- 
tice, and claimed the cargo before the Completion of the voyage, he 
was of opinion, that the plaintiff had stopped the goods time enough to 
prevent the property ftoisk vesting in the assignees.'' 

(m) North ey and another, assignees, v. Field, 2 £sp. 615. JhtumpsU 
by assignees of the Consignee of wine (for which he had accepted a 
bill), against the broker.-^ The consignees became bankrupt after the 
ship's arrival, and the duties not being pa^ the wines were removed 
into the king^s cellars, \iiience they were afterwards sold at the public 
sale ; and it was said, by Lord Kenj-on, *• That, in order to stop gcois 
in trantititf the old rule reqlflng an actual ^3sessi6i! to be obtained 
by the consignor, wa« much*r(laxed ; a claim was sufficient. In the 
present case, the bankrupt had no title to the actual possession till the 
duties were paid ; until t?ien they were quati in autodia legis. As the 
agent for the consignor, before the sale, Clainied and etideavourM to 
get possession of the goods, that was a sufficient stopping, in his opi- 
nion, to secure the rights of the consi^or." 

Boehtlinck v. Inglis and others, 3 East 381, supr. 

(ii) Smith V. Goss, 1 Camp. 282. Trover by the consignors, against a 
wharfinger, to wiiora the goods had been sent to be forwarded, and 
whilst in his pbssesjiion had been attached by process out of the may- 
or's court, at the suit of a creditor of the consignee. Defendant had 
riefiised to allow the ptaihtifiTs to defend the attachment in his name, 
and judgment was finally entered up against him as a garnishee; and 
held by Lord Ellenborough, "That as the g^ds were merely at a 
stage upon their transit, tliey could not be considered as having reach- 
ed their final destination when at' the whai-finger's. The right of the 
consignor to stop in transitu cannot be defeated by the process of dr 
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creditor no greater rigbt than the caiud^ftee him« 
self hQd.(o) 

Neither is it reaaonableihat part payment should 
make a difference so as to prevent the *right of the [*fl^l 
consignoic from attaching ; for then some trifling 
sum, by way of earnest, would always be paid for 
that purpose. The only operation of a partial pay- 
ment is to lessen the lien pro taniOj which the con- 
signor would otherwise have upon the full value,(/?^ 
Until therefore an actual delivery the consignor 
may, upon the insolvency of the consignee, or other 
just cause, re*take his goods, upon re*payment of 
the sum which has been paid. 

^ 9. Price of carriage^ hoiQ regylated. 

; The same principles of policy which made car- 
riers liable as public servants, induced the legisla- 
ture to interfere also, to prevent fraudulent combi- 
nations for the purpose of chi||jng exorbitantly for 
the carriage of goods ;;and as the clause, which 
wa3 intended to operate with that intent, was con"- 
tained in an act made for regulating the survey and 
improvenment of highways, but which statute has, 
at different times^ undergone many innovations ; 

creditor, who can have nd greater right than the consignee himself. 
The vendor's power of intercepting tlie goods is the elder and prefer- 
able lien, and cannot be superceded by tlie attachment, any more than 
it would haVe been by the general right of a common carrier to retain 
all his customers goods for his general balance, which bad be«n defijkl* 
ed against the carrier.** Verdict for plaintiff. 

Oppenheim t>. Russel, 3 io%. and Pul. 43. 

(o) Northey t>. Field, 2 Bsp. 613, «upr. 

ip) Hodgson V. Loy, 7 Term B. 440, supr. 

u 
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the tectiofi itidAiting to the regulstioii cS tlie {mce 
of carriage of goods seems to have become of doubt'* 
M «i»dteijte6 or ulUity. h ig thence important 
to take a cursoty new of the scrveml cfaatigea ifhic^ 
it has 60 ufidergotie, and, if possible^ rescue a mea- 
sfire int€»ided by the legislature, and reBlly capa^ 
ble of affotding relief to trade, by prev^fiting almse 
in so very material Bn imtmmeiit of ks pros^erity^ 
[ 118] *Thatit«previsio!Brtillexiiit seems to have beett 
acknowledged in ^ modem decision of great au-* 
&ionty/q) although no cas^ is to be ^und which 
has called it imme<Uately under the review 6( the 
courts : and upon loddi^ into the several i^tMutes 
which have recognized or re-modelled the stat 2 & 
3 W. &M. it will be found that in each, the section 
with which we are concerned ^has been acknow- 
ledged and j«*eserved withowt alteration. 

The first act of the Icgisfeittire which affected 
that statute was the 7 Geo. 5, c. 6 ^ that repealed 
so much of the seveAtl other acts there recited an 
ftlated to turnpikes, and inter alia^ 2'& 3 W. & M. 
' ^^excepl so much thereof as relates to the rate or pricie 
for carriage of goo(fe.'' Then followed the 8 Geo. 3^ 
c. 5, which onlj repealed so much of the preceding 
act as related to the number of horsesdrawing cer- 
tain description of waggons on the highways, and 
revived some regulations relating to highways in 
the weald of Kent, and city of Bristol. The last act 
which affected this statiite was 13 Geo. 3, 78, which 
was made to expkinj amend, and reduce into one 

(g) By Lord Ellenborough, in Kirkman v. Shawcross, 6 Terto B. IT. 
So in Harris «. Packwood, 3 Taunt 264. infra. 
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acty tii0»iveirfilfitatiiti$ roteiting to ^ biglifr^js; 
and by sect ftS, repealed the two {^reeeding act3| 
«e^ »]di parts thereof as fifi^dkd my parta of 
former acte. From whoaoe it appears, that the 
24di aection of the curiginai statuete % W« k M. coq- 
tinued uoaboiied *io any way, and in £dUi force and [*114] 
effect ; so that on complftint madQ to any ^9tic^ 
at their quarter sessions, (where the prices have 
been regulated accoidnag to the terms of that sec- 
tion,) any common waggefiuer or earner, taking £[» 
the carriage of goods more than the rates and prices 
so »&t hy the justiceai would be liable to forfeit 
five pounds ftyr such offence, to the um of the party 
grieved, and to be levied according to the dire;c- 
tions of that statute/r ^ 

(^rj Stat. 2&SW.&M. c^l^Mc. at <* Aad irfierew jiiveps wag- 
goners and other cairUrs^ b^GombiaatiOR "MMWir th^iMelves^ hm^ 
raised the prices <^ carriage of goodfl in s^aoy places- to e^ee^sive pates, 
to thereat k^uvy of trade; be it therefiare enacted, hy the autli<»ritjr 
afor^akly tkat the jiistices of the peace of ^cry county snd other 
^lace, within the realm of fingljMid^ er 4fettinion of Wato» afad^ hi»e 
power and autiliorky and ate her^ enjoined a«d ra^vei* at th^W 
next respectiye quarter or general sesMMis sSier iCaster-day, yearly, t9; 
assess and rate thepmes ofali tend-earriage of goods wliataoever* t» 
be brottght into aSsy plaee or piaees within their reipeistiye Umita and 
jurisdietioas, by any commoa waggoner or carrier i and th» rat«a and 
assessments so made to certify to the several mayors and other chief 
officers of each fespective'marfcet t6wn withia the limits 9od juriadie» 
tions of such justices of the peace, to be hung up in some public place 
in every such market-town, to which all persons may resort for infer- 
mation ; and that no such common waggoner or carrier shall take for 
carriage of such goods and merchandises above the rates and prices so 
set, upon pain to forfeit for every such offence the sum of five poimds, 
to be levied by distress and s4le of his and their goods, by warrant of 
any two justices of the peace where such waggoner or carrier shall 
reside, in manner aforesaid, to the use of the party grieved." 
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*Even if theie had been no such interference of 
the legislature, or if no rate has been fixed by the 
Older of sessions, under the regulations which have 
heen suf^sed to exist, the price of carris^, or 
premium for insurance, cannot be arbitrarily im- 
posed, or made exorbitantly ; carriers are not at 
liberty by law to charge whatever they ple^ae(s). 

C$J Harris v Fackwood, 3 Taunt. 264. Action against a commoa 
carrier, to recover the ralue of silk. The defendant relied partly on a 
notice which he had formerly |^ven» that he .should have a higher 
price for the carriage of that article ; but chiefly on a recent advertise* 
ment by him, communicated directly to the phuntiff, announcing, that 
he would not be accountable for any package whatsoever above the 
value of twenty poinds, unless entered, and an insurance paid over and 
above the price charged for carnage, according to their value, and 
that no such insurance had been psdd, although it was admitted that on 
the delivery of the goods the extra price for that article would have 
been charged. At the trial, Lawrence J. thought << That such pre« 
mium could only be considered as paid (to the defendant) for an in- 
surance agunst insurable risks, and not against loss by his own default 
of duty ;" and plaintiff had a verdict. But upon the rule to enter a 
nonsuit, the court held, that as there was no proof of express negli- 
gence to take the loss out of the contract whid^ had been made, the 
rule must be absolute. It ^fM said also, that however inconvenient it 
was, fit>m the days of Aleyn to the present hour, the cases hare again 
and again decided, that the liability of the carrier may be restrained. 
*• Carriers are not however at liberty by law to chaige whatever they 
please. He is liable by law to cany every thing which is brought to 
him for a reasonable price, and not to extort what he will. . It would be 
useless to pass any such statutes to limit the price of carriage, if a 
carrier be at liberty to charge whatever he pleasea.'* 
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CHAPTER VII. ^ 

* • . 

IN CASE OF SUIT. 

§ 1. Form of Action. 

THIS was for a long time a question much 
Ugitated among pleaders, and arose naturally out 
of the innovation upon the common law duties of 
carriers. Whilst their occupation was only consi- 
dered a public duty, the breach was a tort, for 
which they were liable to an action on the case, 
founded upon the custom. But when they- suc- 
ceeded in establishing the existence of a contract, 
they became also* subject to answer in an action 
of assumpsit^ on the expressed or implied under- 
taking. Each of these madt»of considering the 
question had its peculiar advantages and inconve- 
niencies : If the action was laid in contract, it 
might be abated for non-joinder of all the parties ; 
but if survived against the e^^ecutor. If the gra- 
vamen wa3 aUedged in a breach of public duty, 
and liability to be founded on the custom ; the 
ousting of the defendant of such pleas, and the 
joining a count in trover, where a tortious conver- 
sion of the property could be proved, together with 
a general verdict, were advantages of which plain- 
tiffs were always eager to avail themselves ; but as 
the principles on *which such advantages or disad- [*ii7] 
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Tankages depended were sometimes confouaded, 
the different views of considering particular cases 
gave rise to frequent doubts and disputes, and of- 
ten involvied the modes of reifaedy, and legal pro- 
ceedings, in great upcertaiiity and increased ex- 
pense. 

The present usage sanctions the principles and 
adopts the advantages of both forms of action, by 
permitting the case to be considered either way, as 
arising ex contractu or ex delicto^ acccHrdiog as the 
lieglect of duty, or breach of more espress promise^ 
is meant to be relied upon as the cause of injp^ 
[♦118] ^y*(o>) By this ^means a multiplicity of actions^ 

(a) Ross V. Johnson, 5 Burr. 2825, supr. 

As the courts of K. B. and C. P! seem at present to be divided on the 
question, whether thi3 action is to be considered Aa arising ex con* 
tractu or eos^ delicto ; the former allowing it to be laid ip eith^* way^ 
the latter requiring it to be laid onl^ in contra^jt, it may fee useful to 
eonsider the several leading cases on which those judgments have been 
founded. 

Crovett V. Radnidge, 3 East, 63. Action against several, for so neg, 
ligently, &c. loading a hogshead of treacle that it was staved, and 
thereby the treacle lost, to which not gvilty was pleaded. Upon motiott 
in arrest of judgment for misjoinder, of parties, it was contended, that 
the cause of action arose qtum ex contractu / but, per Lord Ellenbo- 
rough, " What inconvenience is there in suffering tlie party to allege 
his £rravaimeni if he please, a& consisting in a breach of duty, arising out 
of an employment fbr liir&, and to consider that breach of duty as tor- 
tiooi negligence, instead of considering the same circumstances as 
Ibrming a breach of prombe from the same consideration of hire. By 
blowing it to be considered in either way, according as the neglect of 
(iuty or the breach of promise is relied upon as the injury, a multipli* 
eity of actions is avoided, and the plaintiflf^ according as the conveni-^ 
ence of his case requires, frames his principal count ia such a manner, 
as either to join & count in trover therewith^ if b« har^ a^iother cause 
^f action other th^n the action of ti^eumpHt, or to join with the as9ump^ 
»t the common counts, if he have any other cause of action to whioh 
they are applieabl«. T%« only inoon¥€a)ienoe which em. be suggested 
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and th^ i^xpeUM of usele^ft ple£ui^, are tfroided ( atid 
ijie pteiiltiff) ad his convefnience requites, fr&mes his 
principal *eouiit, so to to join a count in trover [»1 19} 

is, that ^y d^k^'ingf ki \on^ tlie defencUoit k ousted of his plte in abate* 
meat ; a pka» lrbiob» as it oannot he pleaded after a genera] impar- 
lance, is seldom of much use in point of &ct, and vrhieh, as every new 
defendant who may he successii^ly hrought forward and disclosed by 
successive pleas in abatement, may in hi^ turn plead '^at theire are still 
others, parties to tjie contract, who ought to be, and have notbeeii^ 
joined as defendants, opens a door to endless vexation and expense, 2A 
against the plahitiir in sdccessivfe 8tag6s of unprofitable delay."— ^« We 
a^ of opini^Oy th«t the aequiClal of one defhidant in an action^ found* 
ed, as this is, on neglect of duty, and not upon breach of promise, docs 
not affect the right of plaintiff to have his judgment as against the de- 
fendant, against whoiki the verdict has been obtained.'^ And this seems 
now to be recognised as law in the court of K. B. 

So in Dickon v. CliftozH d Wils. 319. Case against a carrier, for ne- 
gligently carrying malt. And, per CIT.J: Wilmot, « It is objected, that 
Ihe first count is hud ex qttasi contfactUf and cannot be joined with tro- 
ver I supposing it was so, yet I should lay no great stress upon old tkats • 
to this pointy at this day. Bui I think the first count is laid to be ex 
dkUcU of the defendant, and as a misfeaz%nce, which may undoubted^ 
ly be joined with trover. The true test, whether counts may be joined^ 
ta to consider whether there be the same judgment ih both. I own 
that in many books it is reported, that trover and a count against a 
common carrier cannot be joined ; but common experience and prac- 
tice is now to the contrary. This is laid as a misfeazance, wherein there 
is the same judgment as in trover, and therefore the plaintiff must have 
judgment." 

But in l^owel v. Layton^ 2 New. 369. Action on the case, in the form 
of tort, against one of several joint-owners of a ship, for not carrying 
goods safely, to which there was a plea in abatement and demui^tr. 
There it was held, «* That although the word avtcepit is not used m the 
declaration, yet the nature of the charge is, that the defendant agreed 
to carry the goods to Sicily, and has fiuled in the performance of the 
agreement ; and said, per Mansfield, Ch. J. ** The duty of a servant, or of 
an officer, I understand ; but the duty of a carrier 1 do not understand, 
otherwise than as that.duty arises out of his contract. I suppose there 
tliere can he no doubt, (and indeed it is so stated, by Lord Mansfield^ 
in Hsmbiy V. TriOtt,Cowp. 375,) that if a common carrier accepts goods 
to CArry, smd then die« m action will lie against bis executor. How is 
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therewith, in the one case, or the money counts in 
tha other, according as he may have separate causes 
[*120]. of ^action to which such counts are respectively 
applicable. 

As the count in trover is now frequently intro- 
duced, it may be proper to consider when it may 
be successfully supported, and what will be evi- 
dence of a conversion. 

The rule in this respect seems to be, that when- 
ever an injury is sustained by the wrongful act of 
the carrier, then only trover may be supported, 
even if such act has been unintentional ; as, if the 
carrier refuse to deliver the goods when he has 
them in his possession without just cause, or if his 
refusal arises from hia having tortiously converted 
the goods, as by unpacking them and stealing ; or 
even if he has delivered them by mistake to a 
stranger; in all such cases the refusal is evidence 

that ? Why, because the action is founded in contract.'^ Indeed Lord 
Mansfield says, *<that it moAt not be an action on the custom of the 
yealm, which would be in tort, but it must be an action of contract But 
the from of the action cannot alter the nature of the transaction; the 
form of the transaction is originally contract ; and the circumstance of 
the action lying against the executor of the carrier shows that it is con- 
tract. How an action against a carrier on the custom eyer eame to be 
considered an action in tort, I do not understand, but it is so consider- 
ed, and a co^t in trover is joined with.it ; and yet, though the non-pcr- 
fi)rmance of that which is originally contract may be made the subject 
of an action of tort, the foundation of that action must still be contract/* 

Boson V, Sandford, Salk. 44, supr. and 3 Lev. 258. Carth. 58. Skin- 
278. And so in — 

Dale V. Hale, 1 Wils. 282, supr. per J. Dennison, "The declaration 
upon the custom of the realm is the same in effect with the present de- 
claration. In the old fonns it is that the defendant auacepit, &c. which 
shows that is ex contractu, and this authority was cited by Lord Keny- 
an, in Bnddle v. Wilson, 6 T. R. 373, 
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of conversio0.(^6J *But when it arises from Un in- 
ability to deliver the goods, as when they have 
been lost or destroyed by accident, however Ke 
may be liable to answer in another form of action, 
he cannot be liable in this ; and so if he assert 
ffalsely) that he has delivered the goods, it cannot 
be construed into a conversion(c^, nor where the 



f6J Anon. Salk. 655. Per. Clip. Pasch. 7 W. 3. B R. Trover li<s 
not against a carrier for neglig-ence, as for losing a box, but it does for 
an actual wrong, as, if he break it to take out goods, or sell it; and 
therefore denial is no evidence of a conversion, if the thing appears to 
have been really lost by negligence; but if that does not appear, or if 
the carrier had it in custody when he denied to deliver it, it is good 
"Evidence of a conversion. Per Trevor, Oh. J. ' 

(^cj Ros»i7. Johnson, 5 Burr. 2525,. supr. r 

Youl V. Harbottle, Peake, 49. Trovcc for goods, which defendant, 
master of a Gravesend packet-boat, had delivered Under, a mistake to 
a stranger, and, per Lord Kenyon, " I agree, that when a carrier loses 
goods by accident, trover will not lie against him ; but when he deli- 
vers them to a thiyd person, and .is an actor, though under a mistake, 
this species of action may be maintained." 

Dewell V. Moxpn and anotlier, 1 Taunton, R. 391. Action against 
the owner and master of a vessel, upon ^ contract to carry goods free 
of freight^ made by the master, without the owner's knowledge, witl> 
a count in trover for the refusal to deliver the goods ; the court were 
unanimous that the action of trover would well lie in this case for the 
detention. A new tri^ was however granted to let in more of the fecta 
respecting the contract. ^ 

Anon. 4Esp. N. P. R. 157. Said, per Lord EUenborougb, "That 
what begins in contract, a non-performance of what the party so un. 
dertakes to do, or a bare non-delivery of what he undertook to deliver, 
is not to be considered as of itself amounting to a tortious conversion. 
This principle was recognized some time ago in K. B. in an action 
against a carrier for not delivering goods If a carrier says he has the 
goods ix) his warehouse, and refuses, to deliver them, that will be evi- 
dence of conversion, and trover may be maintained, but not for a bare 
non-delivery without any ^uch refusal." 

" Denial is no evidence of a conversion, if the thing be really lost by 
negligence ; but if that do not appear, or if the carrier had it in his 

15 
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goods have in fact *neyer reached faim, having 
been delivered to his servant, bj whose ne^gence 
his master has been prevented from receiving them: 
since this cannot be construed into any conversion 
hy him^d) 

The declaration against a carrier for the loss of 
goods need onlj state the nature of the goods, with 
a certainty of description to a common intent ; 
thus a carrier's pads: has been held a sufficient 
certainty ; and so, where the declaration was for so 
many sets of gold buttonSj and a set of Tuikey 
stones and garnets ; for to such as are conversant 
[♦123] with those things a set is intended to be *well 
known, and in what number the precious stones 
are usually placed in such sets.f e^ 

custody when he refused to deliver it, it is good evidence of a conver- 
sion. But the carrier may give in evidence the detaining of the goods 
for carriage, or that the goods were stolen, for then he is guUty of no 
conversion, though he is liaUe in an action on the custom." Buller, 
Ni. Pri. 45. 

Attersol v. Briant, 1 Camp. N. P. R. 409. Trover, for bricks ddl- 
rered to a carrier, and which he falsely asserted to have" delivered; 
and said, per Lord EUaiborougfa, ** Although the defendant might have 
been guilty of a tort, respecting the bricks, it did not appear that he 
was guilty of the specific tort mentioned in the declaration. The ac- 
tion was therefore misconceived." < 

fdj Taylor v. 2 Lord Raym. 792. Per Holt, Ch. J. at N. 

P. at Hertford, "If goods be delivered to a carrier, and he does. not 
deliver them according to the direction giVen him, upon demand and 
refusal, trover lies against him, or an action upon the case lies against 
him upon the custom But if the goods be delivered to a servant of 
the carrier, or to his warehousie-keeper, and they are not delivered, 
&c. an action of trover does not lie against him without an actual con- 
version by him." 

fej Chamberlain v. Cooke, 2 Vcntr. 78. So held in a declaratioR 
against a common carrier ; and in Herbert v. Lane, Styl. 370. 
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^ 2. Parties to sue. 

It beix^ a general rule of law that such parties 
miy can maintain an action in whom the legal in- 
terest is vested ; and as we have seen that the 
property hj delivery ^o the carrier becomes abso- 
lutely vested in the consignee, it follows, that the 
action can in general be brought only in his name. 
The only C0se ui which the consignor can appear 
as plaintiff is where that right remains resexv^ to 
him under any special contract with the carrier, ojr 
where it is brought in prosecution of the right which 
he has by law of resilnung the property whilst iff, 
irnnsitu^; in neither case will the carrier be allowed 
to question his title to the goods ; and so if the 
consignor has paid the caniage.([/) 

^ 3. Parties to be sued. 

It having been deteirmined in the king's bench 
that the action maybe founded either in tort or 
contract, whilst the court of common pleas only 
admit it to be maintained in the latter form, the 
rule, as to joining parties as defendants, will *fol- [*124] 
low tjie general principles of those actions, or the 
p-actice of the particular court in which the plain- 
tiff sues.(g) Hence if the gravamen be alleged in 

CfJ Dawes v. Peck, 8 Term R. 330, supr. 

Dutton V. Solomonson, 3 Bos. and Pul. 581. Anon. 3 Esq. N. P R. 
115, supr. • 

CffJ Govett V, Radnyge, 3 East R, 63, and Powell i>. Layton, 2 New 
H.369. 



124 In c^e of Suit : [Gh. 7. 

a breach of contract, or even if in the commoQ 
pleas the declaration be worded so as to appear ia 
tort, yet as the court have declared that the form of 
action cannot alter the nature of the transaction, 
the defendants may take advantage of non-joinder 
of all the parties by a plea in abatement. But this 
is the only mode, for it cannot affect the proceed- 
ings after an imparlance, nor under the general 
jSBne.(h) When the principal count has been fram- 
ed upon an alleged neglect of duty, and not upon 
tmy terms of contract, it is usual to add a count in 
trover, if there is any ground to support it. And in 
such case, if some of several defendants are found 
guilty, and others acquitted, the plaintiff will ne* 
vertheless be entitled to judgment. . 

§ 4. Carriers suing inter se^ or other persons. , 

Where several carriers are cordefendants, and 
judgment is executed against one only, there seems 
no doubt but that the action would be so far consi- 
dered to be founded in contract as to make the 
others liable to contribution, notwithstanding the 
form of the action may have been laid in tort. But 
[#125] where the injury arises from the *gross negligence 
or malfeazance of such individual he cannot com- 
pel the others to contribute.^ t^ • 

ChJ Rice V. Shute, 5 Burr. 2611. and Abbott v. Smith, 2 Bl. R. 
947. 

(») Menyweather v. Nixan, 8 T. R. 186. Action on the case fo!r a 
contribution to the sum recovered in another action against plaintiff 
and defendant for an injury done by them to a reversionary estate in a 
mill; the whole damages having been levied on the plaintiff; and, per 
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A carrier has such a special property in the gioods . 
whilst in his possession/ that he may maintain tn>- 
tex(k) against any one detaining them, or support* 
an action for an injury done in respect of such 
goods, upon a ri^t of possession in himself, which 
is good as against all the world, but the consignee 
or the consignor pursuing his right of stoppage in 
transitu. 

Where a carrier has made himself liable to the 
owner by a misdelivery, and has paid the amount, 
although he may maintain an action against the 
party receiving the goods, as for money paid for 
*hb use, he cannot recover as for goods sold and [*1263 
delivered to him.(Q 

§ 6. Evidence. 

It being laid down as a general rule, that no 
other, acts but those recognised by law will exempt 
the carrier from his common law liability, since it 

Lord Kenyon, " There could be no doubt but that the nonsuit in this 
case was proper He had never before heard of such an action having 
been brought where the former recovery was in tort." 

(Ar) Taylor v. ■' 2 Lord Raym. 792. " If a common carrier has 

foods delivered toliim to carry to a place, and a stranger takes them 
out of his possession, and converts them to his own use, an action of 
trover and conversion lies by tlie carrier against him, for he has a spe- 
cial property in the |^ds, and is to give satisfaction to the owner for 
them." Per Brampt. Ch. J. Qoodwin v. Richardson, Roll. Abr. 5. 
. And cited in Arnold v, Jefferson, Lord Raym. 27S. 

And Wilbraham v. Snow, 1 Ventr. 52. 

(0 Brown v. Hodgson, 4 Taunt R. 189. Action for goods sold, and 
the money counts. Plaintiff, who was a carrier, had delivered th& 
goods by mistake, and paid the consignee the value of thenf, and it was 
held, that as the carrier was bound to pay it, this was not the case of 
a man officiously paying money for another, and therefore the action 
may be supported upon the count for money paid. 
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is iKit an amwer to tl|e absolute undertakiDg aming 
out of his (mblic emploTment ; such fects are im- 
material to be proved. The injury itself is a suf- 
ficient proof of negligence, for it is said, ^^ ev^ 
thing is a negligence ivhich the law does not ex- 

As diis responsibility attaches from the mpmeid 
the goods are received by the carrier or his autho- 
rized agent, a s»vant employed to deliver them to 
him is a competent witness to prove such delivery. 
On the other hand, a book-keeper, or any a{^^nt- 
ed receiver of goods, is such a servant of the Car- 
rie as may be admitted to prove the publication oi 
r*127l ^ notice, and of the terms under which the ^goods 
were received.(w) He is often so of necessity, be- 

(fl) Dade v. Hull, 1 Wils. 281, supp. Aston v. Heaven, 2 Esp. N. P. 
R. 533. Israel v. Clark & al. 4 Esp. M. P. R, 259, supr. 2 Camp. N. P. 
R. 79. 

(m) fencer r. Goulding & al. Peake,N. P. C. 128. Action againit 
tfuriers for not safely conveying a parcel from Worcester to London. 
And the question being, whether or not it was delivered according t# 
the cHrectkm, the ddendants called their book-keeper at Worcester* 
and upon objection thereto. Lord Kenyon thought hinv a good witness 
efnecetdttfy without any release. Vid. Adams v. Davis, 3 Esp. N. P. R. 
48. 

** A party interested will be admitted ibr the sake of trade and the 
common usage of business. Therefore a porter shall be evidence t» 
proveadelivery of goods." Buller Nl PrL 289. So the carrier him- 
self is often a witness of necessity. 

As, " In an action against a hundred by the master, being a carrier, 
for a robbery committed on his servant, in th« absence of the master, 
fuere whether the master, being the plaintiff in the action brought, may 
be a witness to prove that he delhred the monies of which his servant 
swears he was robbed, for this mi^t be proved by any other, and r» 
person is to be a witness in his own caiise, but fornecessity ; as if he 
himself had beeri robbed, although thiat he was plaintiff yet he might 
be a good wftness to prove himself to hare been robbed, and of what 
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ing the otAj agent on the part of the earner inter- 
fertfig in the contract, and need not be ^released C*!^®] 
unless where the injury arises fiom his own negli- 
gent act.(w) So also the master of a *ship, nc* [♦lag] 
having any immediate interest as part-owner, of 
otherwise, may be called as a witness, if the plain- 
tijBr will give him a release ; for the proceedings in 
that action can neither be brought against him as 
evidence of his own negligent acts, nor can it ex- 
sum, or things ; siad also to prove that he gave notice to the next vill, 
and levied hue and cry, for this is of necessity for default of other proof. 
But as to proving the delivery of the money to his servant Ijefore the 
robbery, aaid before he set out on his journey, this might be proved by 
any o^^ as well as by him ; although it was ofc|j ected that it is not safe 
nor usual for men to call witnesses when they deliver money to carry on 
a journey, on account of the danger of discovery; and for this reason, 
(fter curiam,) ag^nst my opinion it was ruled that he should be receiv- 
ed as a witness." Per RoUe, J. 2 Abr. 685. Mic. 1650. Bennet v. 
Hundred of Hartford. 

So it was ruled by Chambre, J. Monmo, Spr. Ass. 1802. MSS. Por- 
ter «. Hundred of Ragland. Where a mob had robbed the plaintiff's 
bdrge of com, but his servant could not prove the quantity on boards 
the plaintiff was admitted evidence to prove that fact. And in— 

Barker v. Macrae, 3 Camp. N. P. R. 144. Action for money had and 
received, having been sent from plaintiff by the carrier to pay a particu- 
lar debt, but delivered by mistake to another creditor of the plaintiff 's 
with whom he also had dealing^ ; and in an action to recover this back, 
having been twice paid. Lord Ellenborough said, *' I think the carrier 
is a witness of necessity, and may be examined without a releaBe.**" 
Cobden v. Bolton, 2 Camp.'N. P. R. 108, supr. 

(n) Spitty V. Bowens, Teake, N. P. R. 52, a. Case for negligence, 
whereby a barge laden with the plaintiff's com was sunk, and the com 
much injured ; and Lord Kenyon thought that the master of the barge 
might be called to prove the accident, having been released by the ' 
plaintiff; because the record in this cause would not be evidence 
in an action brought by the ^tness for damage done to his barge» 
But, in Protheroe v. Elton, id. 83, it was considered that the owneif 
could not be called to prove that the ship was staunch and sea-worthy 
witbout ft rdlefwe t because if otherwise, he would himself be liable on 
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tingoish the liability of the owner to answer to the 
injured party .fa) 

To prove the terms of a notice on a board fixed 
in the wail of an office an examined copy is suffi- 
cient 

When the carrier acts as the servant of another 
in conveying money, he is of necessity a witness to 
prove the payment, although he may himself be li- 
able for a misdelivery, and that without a release ; 
so in cases where the carrier has been robbed, and 
sues the hundred on the statute of Winton, the ser- 
vant, or if he cannot speak to the extent of the 
goods robbed, the carrier himself may be examin- 
ed to prove that fact 

§ 6. Payment of Money into Court 

The payment of a sum of money into court 

seems to be considered an admission of the contract 

r*i30l ^^ ^^^ ^^ ^^ declaration y[p) and as that *com- 

the implied wairanty on his part, that the ship was staunch^ and so far 
he was interested in the verdict. 

Lay V. Holock, Peake, N. P. C. 100. ^ammpait against the owner of 
a ship for injury occasioned to com by the vessel not being tight and 
sea-worthy ; to prove which, the master was called^ plaintiff having re- 
leased him ; and said, per Lord Kenyon, " He has no immediate inter- 
est ; the record in this cause would not be evidence for or against hint 
in an action brought against him ; and if it should turn out that the ship 
was lost by the negligence of the niaster, still the present defendant is 
liable to the plaintiff Therefore taking it either way he is a witness.** 

(o) Vid. note {m) 127, supra. 

(/>) Yate V. WiUan, 2 East R. 133. and Button v. Bolton, cited 1 H. BI. 
R. 301, supr. In the first of these cases, it was said. The payment of 
money into court, on a special count, admits the contract as there laid, 
but leaves the amount of the damages incurred by the breach of it open 
to dispute. But it was Said by Ashhurst, /. in Cox v. Parry, 1 T. R 
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monly involves a general liability, the carrie^^wili 
thereby be prevented at the trial from proving that 
his contract was conditional, and therefore that he 

464. " He has admitted that the plaintifiTs are entitled to maintain, their 
action on the policy to the amount of that sum. But he has admitted 
nothing" more. He does not, by paying money into court, vary the con- 
struction and import of the policy, so as to entitle the plaintiffs to re- 
cover beyond that sum. And in Clarke v. Gray, 6 East R. 570, it was 
said, upon the authority of the last case. That tlie case of Yate v. Wil- 
lan cannot be supported in its full extent ; for although the payment 
of tlie money in that case did admit the contract as stated in the de- 
claration, it did not admit a contract incompatible with the restrictive 
provision as to the amount of damages to be recovered in case of loss, 
which existed in that case, and exists also in this." 

I have stated the law to be as in the text, with great deference and 
hesitation : and where the law is to be extracted from conflicting judg- 
ments, il is perhaps equally the duty of an enquirer to doubt where 
there seem just ground, as to refer to great authoriues. The cases of 
Yate V. Willan, and Clai*ke v. Gray, are evidently at variance with each 
•ther. It is clear, that if the contract be written and set forth in tlie 
declaration, what ^was said by Ashhurst, J. (in Cox v. Parry, which was 
on a contract in writing, an insurance policy) does not affect the rule 
laid down in Yate v. Willan. For the payment of money into court can- 
-not prevent the court or jury from judging of the construction and im- 
t>ort of the terms of the contract, when set forth in the declaration, 
and is the only one in question. But if the law be as stated in Clarke 
». Grey, tliat thou^ the payment does -admit the contract as stated in 
the declaration, yet that it does not admit a contract incompatible with 
the restrictive povisions of the conditional contract set up at the trial 
by the earrier ; thp court a|id jury will then have to decide between 
the contract in the declaration, and another set up in evidence ; which 
b in effect an issue wiiich of the twp contracts really existed, and 
which of the two was intended to be acted upon by tlie carrier ; an is- 
sue which would arise more simply and more technically by the carri- 
er's denying at once the contract as laid in the declaration, and which 
would be more advantageous to him ; since if he succeeded in nega- 
tiving the contract declared on, the plaintiff would be nonsuited. It 
should seem therefore that if tlie contract, as alleged in .the declara- 
tion, be once admitted by the payment of money in court, it cannot be 
competent to the defendant to limit the amount of damages by giving 

16 
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incurred only a limited responsibility. *Anothe? 
reason why the payment of a sum into court should 
not confine the liability of the carrier within the li* 
mits of his own notice, is that it cannot be known 
by what rule the jury will measure the amount oC 
damages.^ 9^ The demand is not for a certain sum 
arising out of any specific contract, like loss on a 
[♦132] valued policy, but the ^damages ren^ain \inliqui- 
dated, and the jury may exercise their discretion as 
to the extent of loss, considered partly in reference 
to the value of the goods, partly in respect of any 
injury accruing in consequence of such misfeazancg 
or breach of contract. 

^ 7. Damages. 

With respect to the amount of damages to ht 
recovered ; this depends upon the extent of the car- 
rier's liability being established to answer for thf 
whole value, or only to the extent to which he has 
succeeded in limiting his responsibility by the 
terms of his notice. In the former case the plain- 
tiff will be entitled to recover the entire actual va- 
lue of the goods lost, or damages proportionable t^ 

lA evidence a contract totally different in its tfxms and consequent lia- 
bilities — quare igitur—^, 

(q) Pail V. Fickford, 2 Bos. & Pul. 234. Asnmptit against a cairicr 
to recover the value of a quantity of tea, lost by the sinking of the de- 
fendant's barge. And on a motjon to be allowed to pay the invoice 
price into -court, it was refused, inasmuch as it could not be done with- 
out violating the principle which had been establbhed as the rule up- 
on this subject, ** not to allow money to be paid in, in cases of unccTr 
tain dapiages,»» Vide Tidd's Pract. 408. Ed. 1. 8 T- R. 4^. 
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the injury sustained.^ r^ If also the declaration al- 
lege any particular damage or inconveniencie suf- 
fered, independent of the loss, and arising in con* 
sequence of the breach of duty or contract of the 
carrier, this, like all actions arising from the mis- 
feazance of another, will be proper *matter for [#133] 
the jury to consider, and give proportionate dama- 
ges. 

It may also be observed that where no fraud has 
been proved on the part of the carrier, the presump- 
tion will be against the demand of the plaintiff, un- 
less he clearly prove the value of the goods \ost.(s) 
But if the conduct of the carrier be at all tinctur* 
ed with fraud, the presumption will be in favor of 
the plaintiff's demands , v 

^8. Limitation of StiiL 

Whether this action be considered as founcied 
in contract or tort, tb^ remedies by actions upon 
the case, or assumpsit^ still fall mthin the general 
class of actions, which in the statute of limila- 

(r) Said by BuUer, J. in Hutton & ux. v. Bolton, cited 1 H. Bl. 229. 
•* This is an action of astnimpnit, and tlie goods are stated to have heen 
•f a specific value. The declaration 4oes not state any particular dam- 
age or inconvenience in consequence of and independent of the loss ; 
arid therefore the plaintiff cannot recover beyond tlie value of tlic 
g-oods in question, for which reason the declaration does not differ 
from the common caae of goods sold and delivered. It is a declaration 
on the face of it only for tlie value of the goods." 

(«) Clunnies v. Perr^y, 1 Camp. 8. Msumpsit for goods sold by a li- 
quor merchant ; and the only proof as to tiie contents of the bottles de 
livered beihg by the plaintifi 's servants, who could not speiik to the 
quality of the contents j the jury, ia Uie absence of all fraud, ^-ere di- 
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tiom(t) are called avians upon the case^ and must 
therefore be prosecuted within the period prescrib- 
ed by that statute, which limits the commence- 
ment of such actions to within «ix years from the 
time such causes W action accrued. 

^ 9. How far c^/gB^' stealing Goods^ is guiUy of 

Felony. 

It is a rul^ of common law, that to constitute fe- 
[*^^} lony, the property must be taken from the *actual 
or constructive possession of the owner. Hence 
where pifoperty is- delivered into the possession of 
any one for a particular purpose, a tortious conver- 
sion of it may be a fraud or breach of trust in him, 
but it cannot make him guilty of felony.f «(^ The 
possession however which has been so imparted to 
him from the owner inay be extinguished by an act 
which eo instanti determines the authority and pos- 
session so communicated ; and then any act which 
would be felonious in another becomes equally so 
in him. Thus, if when the goods have been carri- 
ed by him to the appointed place, he afterwards 

reeled to presume them filled with the cheapest liquor in vhlch the 
plaintiff dealt. Armory v. Delamirie, 1 Str. 505. 
{t) Stat. 21 Jac. 1. c. 16. § 3. 

(m) 3 Inst. 102. 9 Staund. 25. Kely, :iS. 1 Roll. Abr. 73 «If a man 
deliver goods to a carrier to carry to Dover, and he carries them away, 
it is no felony ; but if the carrier have a bale or trunk with goods deli^ 
vered to him, and he breaks the bale or trunk, and takes away the goods 
animo fnrandiy or if he carries the whole pack to the place appointed, 
and then carries it away animo furandi, tliis is a felonio\>s taking, by thft 
nook 13 B. 4, 9. Co. P. Cf. 107." Hale P. C. 504. 
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eanythem away antwo /lerandi, it is a fel6nious 
taking.. 

So if he unpack the goods, the rery act itself de-- 
termines the trust possession, and the subsequent 
taking is felonious, for the thing committed to hiB 
trust is single and entire.(^xj 

So if he sells or delivel^ over the bale to another 
although it seems to be a tortious conversion rather 
than a felony ; yet if he received the goods into his 
possession with such an intent, or is, after delivery 
to another for the purpose of felony, ^concerned in [#135] 
the subsequent stealing, &c, the whole offence is so 
entire that it would be considered a felony in him, 
either upen the ground that the first obtaining of 
the goods was under a fraudulent pretence, or that 
^he subsequent acts made him an accessary to the 
felony. And thi^ distinction seems to have been 
constantly recognised by the- courts ; although it 
might seeem that the quo animo with which he ori' 
ginally received the goods, would be the true princi- 
ple of determining the degree of criminality of any 
action. 

So if a hackney-coachman detain and convert 
goods left in his coach, or l| hired porter embezzle 
parcels delivered to him to be carried, it is consi- 
dered felony, if the original detention be done am- 
mofarandiy or they have subsequently purloined the 
goods.fy; 

{x) 21 H. 8. pi. 14 Dalton, c. 102. 1 Hawk, c.33. §• 5. 

0) In Wynne's Case, Leach's C. C. 413. A box was left in a hackney- 
Qoach, and all. possible means afterwards used to discover the coach- 
man. Af|^^> considerable time he was apprehended, and the box was 
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^^TliiB Legislature has howerer removed ail doubt 

as to the crime being considered a breach of trusty 

or positive felonj, by the help of positive statutes, 

in respect of the Bank, Post-office, and other cased 

£f 137] of embezzlement by servaiits havmg ^valuable ^o^ 

ibund in his possession, but the hasps hid been forded off, and sevend 
articles contained therein were missing. At the trial the^ judge (Mr. 
Baron Eyre) observed, ** that as the prisoner had not originally takeii 
possession of the property himself but had had ift thrown upon him by 
the negligence of the prosecutor, no felonibus intenticm ooidd be sup^ 
posed to exist in his mind at the moment the property was first acquir- 
ed ; and although the subsequent keeping it tiH it was advertised wasr 
a breach of moral duty, it could not of itself be legally considered as a 
criminal conversion." He therefore directed the jury to acquit the 
prisoner if they thought he had detained the box merely in hope of a 
reward being offered for its restoration ; but tf they were satisfied he 
had evened it, not merely from idle curiosity, but with an intention iOr 
embezzle any part of its contents, and had actually taken the goods 
mentioned in the indictment, it would become a matter of legal consi- 
deration, whether a person so guilty should not be reached as a felon.'' 
The jury found the prisoner gtaUyy but the judgment was respited. It 
was however afterwards approved of by the judges, and he received 
sentence of transportation for seven years. 

So Sear's Case, cited ibid. The hackney-coachman had opened a 
parcel of calico left in his coach, and had taken off three yards from it, 
and he was convicted of felony, and received sentence of imprisonment 
for six months, by virtue of the 5 Anne, c. 6. & 19 Geo. 3. c. 74. 4 3^. 
So Rex V. Lamb, Old Bail. Sess 1694, cited 2 Bast, c. 16. § 99, from the 
MSS. of Mr. Serj. Foster, where a coachman took and converted to his 
own use a trunk left in his coach, and it was held felony ; " for he 
must have known where he took up the gentleman and his trunk, and 
where he set him down, and therefore he ought to have restored it t« 
him." 

At Old Bailey Sess. Mic. T. IfOl. The prosecutrix had trusted a 
bundle to a porter to carry, and went with him, and in going he ran off 
with it; and being taken, and tried for the felony on this fact; Holty 
Ch. J. directed the jury, "that if they thought the prisoner opened tlie 
bundle and took out the goods it was felony." But another ground is 
stated 2 East, P. C. 698, namely, that all the circumstances of tlie case 
showed that the porter took the bundle at the first with an intent X6 
steal it. Leach's CO. 415. 
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perty intrusted to them yC^) in which cases^ suck 
embezzlement is expressly declared so be a felony^x 



(r) Breaches of trust with respect to serrants of the Bank made f*- 
lonies by 15 Geo. 5. c. 13. § 12. Servants of the Post^ffice by 5 Geo. 
3. c. 25, § ir ; & 7 Geo. 3. c. 50, ^ 1. Senrants of bankers, merchants, 
and others by 39 Geo. 3. c. 85. And with respect to bankers, mer- 
chants, brokers, attomies, or agents of any description whatsoever, by 
S2 Geo. 3. c. 63. Leach's Crown Cases, 31. 106. ^9. 1082. Hassel'i 
Case^ id. 4. Waste's Case, id. 31. 
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CHAPTER VIII. 

fitP THE DUTIES AND PRIVILEGES OF INN-KEEFERS. 

*S1NCE it is the object of the present inquiry 
to consider inn-keepers only as special bailee^ by 
the custom of the realm, and the liabilities attach- 
ed to such an occupation ; they will here be treat- 
ed of in reference to the particular duties and pri- 
vileges incidental to a situation which is regarded 
by the common law, from motives of policy, as a 
public employment-Ca^ 

faj The great case upon this subject is Calyc's Case, 8 Coke R. 63, 
being* a strict commentary upon the words of the original writ, whick 
in such case is to be considered the ground of the common law. From 
this and the authorities cited it may be collected. 

1st. It ought to be a common inn, and not intended where one mere- 
ly lodges another upon request. And whereas the writ by the recital 
infra hospitium ejiudem, B. intends that the defendant keeps such hospi- 
Hum commune, the plaintiff most declare that the defendant keeps suck 
a common inn. 

1. Roll. 2d. 3, 4. Dyer, 266. Fitz. Hosteler, 1 & seq. Doct. & Stud- 
137, b. 3.Keh.r3&pl. al. 

2d. It appears that inns are instituted for passengers and wayfaring- 
men, so that a friend or neighbour shall not have this action. Ibid. 2. 
" Br. 254. 

3d. He is liable only for things infra hoapUium. Ibid. 4 Leon. 96. 

4th. He shall not be charged unless there be a default in him or his 
"servants, but it is no excuse to say that he delivered the key of his 
chamber to the guest, or that the latter did not commit the goods t© 
him. But he is excused if tiie goods arc stolen by the scnrant or com- 
panion of such guest, or if the fault is in the guest. Moor, 78. 158. 
Gro.Eliz. 285. Salk. 18. 

5th. The liability e:Ktend8 to all goods by the loss of which great da- 
tnagos aris^ to the gu^st, as deeds, &e but tbe declaration shall be spe* 
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% 1. Who aire Inn^heepers. 

*An inn is defined to be a house kept open for the 
reception and entertainment of all comers, for gain, 
(b) ; and is distinguished from an ale-house, in that 
the former existed long before, and independent of 
any excise, or other statute laws, which have en- 
tirely controlled and regulated the latter, ever since 
the time of Magna Charta.(c) *The one has at all [«i46] 

• times been erected without the license of the king, 
not being considered a franchise, but an independ- 
ent trade, instituted for the convenience of passen- 
gers and wayfaring persons ; whereas the other is 
alwaya established by a license, to be granted in 
the discretion of the justices at a general meeting ; 
is confined to a particular place ; and continues 
only for a limited period. 

^ Since the excise laws have been extended to so 
many articles of entertainment, these occupations 

cial ; and it does not extend {o any personal damage of the guest, but 
only to his tnoveables. 2 Roll. 59. Dyer, 5 pi. 2 Yelv. 68. 

** A man may cr<ct an inn without any license from the king, because 
it is not any firanchise, but only a trade, like an alehouse." For there 
is not any record in modem times by which it appears that the kii^ 
ever granted any license to inn-keepers. 2 Roll. 84. 

(b) <* If a man puts a sign at his door, and harbours g^iesta, that shall 
be deemed a common inn, and he shall be chargeable for the goods of 
those he entertains, if they happen to be lost," per Ley.Ch. J. Trin. 2t 
Jac. 1. 2 Roll. R. 345. " And yet, if after taking down the sign he uses 
to harbour travellers, it shall be deemed a common inn as -well as if h* 
had a sign.'* Ibid. 349. 

(c) Mag. Chart. 24, c. 5, regulates the^ assize of wine, which, if ex- 
ceeded by*any tarem-keepers, the mayor and bailiffs may shut up the 
house ; and also prohibits the selling wine without license. 

1 Hawk. c. 78. § 1. Dalt 24 S6, 133. Blackerby, 170— Bum. tit. 
Alehouses 36. Stat 48. Geo. 3. c. 143. 

17 
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have, in modern times, been generally united ; and 
it seems to be agreed that inn-keepers ought now 
to have license, and be bound by the same recog- 
nizance for keeping order as ale-house-keepers, 
and their conduct is equally subject to be inquired 
into by the justices. They are also liable to be 
indicted and fined for harbouring thieves, suffering 
disorders, charging exorbitantly, or keeping their 
inn in an unfit situation, or in opposition to another 
ancient inn. Still, however, every inn is not neces- 
sarily an ale-house, nor every ale-house an inn. An 
inn cannot use a common selling of ale without be- 
ing subject to the duties and control of the excise 
laws, and becoming thereby more immediately 
under the cognizance of the justices: and if an ale- 
[♦r4l] house *lodges and entertains all travellers indiscri- 
minately, for gain, it is also within the common law 
liability of an inn. But where a man lets his house * 
out to lodgers, although he finds them meat and 
drink, receives their horses, &c. yet if he makes a 
previous contract for this purpose, and stipulates 
for his own price, refusing whom he pleases ; such 
person is not within the meaning of the term inn- 
keeper.(d) 

« fdj Parliurst v. Foster, Salk. 387. 1 Ld. Ray. 479, and 12 Mod. 
254 ; & Garth. 417. Trespass against a constable for quartering a dra- 
goon upon plaintiff, who lodged strangers coming to Epsom to drink 
the waters, and dressed their victuals at so much per joint, and found 
beer, and supplied thy horses of his lodgers with stable-room, 
hay, &c at a stipulated rate ; and the court held it to be too plain 
that he was not nn inn-keeper to give any reason. Calye's Case, supi% 
4 resoL 

Clayton 97. Com. Dig. tit. Action on case for negligence, B. 

So, " if aa attorney hires a chamber in an inn Cot a term or so, or a 
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§ 2. Who is to be considered a Guest* 

Where a person comes to an inn, and is accept- 
ed as a guest, the liability of the inn-keeper at- 
taches, whether or not he be fully informed of the 
property of the guest; and it is not altered or re- 
lesised by the guest going away for a time, if the 
inn-keeper have any continuing profit from the pro- 
perty remaining under his charge, as a horse *left [*142] 
in his keeping.fcj But if the goods be such that 
he can derive no profit firom their being left in his 

inan boards or sojums in an inn upon a special agreement, the iim- 
keeper is not answerable." Latch. 127. 

. fcj York V. Grindstone, Salk. 388; & Ld.Ray 866. Replevin for 
a horse, for taking *and detaining of which the defendant avowed as a 
common inn keeper ; and upon demurrer, held, that the inn-keeper may 
detain without making any previous demand. That where a traveller 
comes as a guest, the inn-keeper is obliged to accept the horse, and 
is not to consider whether the guest who brings them is the owner, or 
not. And all the judges, except Holt, held, " Tliat if a man set his 
hoTse at an inn, though he lodge' in anotiier place, that makes him a 
guest, for the inn-keeper gains by the horse, and therefore makes the 
owner a guest though he was absent. Contra of goods left there by a 
man, because the inn-keeper has no advantage by them." Sir W. Jones, 
on Bailments, 93, et Seq. 

Similar to this rule was that of the civil law, '^ Maxima utilitas est 
hujue edicti quia necesse est plerumque eorum fidem sequi, et res cus- 
todix eorum committere. Neque quisquam putet graviter hoc adversus 
cos constitutum : num cat in ipsorum arbitrio he quern recipiant, et nisi hoc 
esset statutum materia daretur cum furibus adversus eos quos recipiunt 
coeundi ; cumne nunc quidem abstineant hujusmodi fraudibus." Ulp. 
D. 4. 9. 1 & 3. That part of Ulpian's reason " nam est, &c." includes 
an option of receiving or refusing guests, in which the Roman caupones 
differed from our inn-keepers, the latter being liable to an action (or in- 
dictment and fine, 4 Bl. Com. 167) if they refuse, without an adequate 
reason, to admit and accommodate travellers. Id. 95. not. Dalt. c. 7. 

By the ancient law, the first day the guest was called a traveller the 
second a hogenhindy and the third a menial servant, for whom the host 
was answerable as for his own menial servants. Latch. 88. 
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possession^ he is then in the stuation of any ^other 
bailee for hire, and only answerable for ordinaiy 
negligence.(/) 

For it is said that the obligation arises in conse^* 
quence and in consideration of another gainfid con- 
tract ; and although the inn-keeper be not paid in 
money for securing the traveller^si trunk^ yet the 
guest ^^ict^ utfadat, and alights at the inn, not sole*- 
ly for his own refreshment, but also that his good» 
may be safe, and the custody of the goods may be 
considered as accessary to the principal contract ; 
the money paid for the apartments, &c. as extend- 
ing to the care of the goods. Hence it has been 
decided, that the mere leaving his horse at an inn, 
though the owner never went in, constitutes him so 
far a guest that the common law liabihty arises^ 
and the inn-keeper is compellable to receive the 
horse if he has convenience for him. So also if 
the servant only is lodged in the inn, and is robbed, 
the master may maintain the action.(^) 
[*144J *It has been long holden, that a soldier quarter- 
ed is also a guest, the only difference between him, 

ffj Jelly V. Clark. Cro. Jac. 188. Plaintiff came to an inn with a 
hamper of hats, and went away» leaving them there two days, and in 
his absence they were stolen. Adjudged that he should not have an 
action against the inkeeper, *' because at the time of stealing he was 
not his guest, and the defendant had no benefit by keeping the hamper 
therefore he shall not be charged for the loss of it in his absence ; but 
it would have been otherwise, if the' guest had returned the same night 
(—Moore 877.) And if the host had promised to keep them safely, he 
might have been answerable upon such special promise." 

(^) Beedle v. Morris. Cro Jac. 224. Action on the case upon the cus- 
tom against an inn-keeper, by the plaintiff, whose servant was lodged at 
the defendant's inn, and whilst there, robbedof a bag of money belong- 
ing to the plaintiff^ and he had judgment^ Upon motion in arrest of 
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(by the common law,) mid any other guest, is^ that 
the inn-keeper is contioUed in the rate of h& 
barges for receiving and entertaining him*(A) 

^ 3. Iktent of Inn-holders LixAUUy. 

iiN inn-kee|)er is bound to make restitution for 
the {property, of the guests, whether damaged in his 
inn, or stolen out of it, by any person whatever^ 
80 if his servants or inmates rob his guests ; for as 
&ere is a ooi^desiee reposed in him, that he wiK 
take cam to provide honest servants; his negUgence 
will be regarded an implied consent to the robbery. 
^Rigorous as this law may seem, and hard as it 
may actually be in one or two particular instances, 
it is founded on the great principle of public utility, 
to which all private ^considerations ought to yield; [*145] 
for travellers, who must be numerous in a rich com- 
mercial country, are obliged to rely almost impli- 
citly on the good faith of inn-holders, whose edu- 
cation and morals are usually none of the best; 
and who might have frequent opportunities of asso- 
ciating with ruffians or pilferers ; while the injured 
guest could seldom or never obtain legal proof of 
such combination, or evenof their actual negligence, 

judgment it was objected, that the action ought to have been brought 
6y tlie servant. But it was held ** that the master might well have the 
Action, and that it had been so resolved before these times." 

(h) It seems he has this privilege only during fourteen days. Com. 
Dig. Action on the case for negligence, B. 1. after this time it seems 
the inn-keeper is like one who has lodgers assigned him per kotpitator^ 
em domim regis, and so is- not answerable like a common inn-holder. Dy- 
<r, 158, in marg. RoU. Abr. 2. D. 4. 
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if no actual fraud had been committed by them. In 
all such cases however it is competent for the inn- 
holder to repel the presumption of his knavery or 
default, by proving that he took ordinary care^ or 
that the force which occasioned the loss or damage 
was truly irresistable.''(i) 

So the inn-keeper may show that the robbery 
was committed by the servant or companion whoin- 
Ae guest brought with him ; but he cannot relieve 
himself from this general liability by any plea of 
sickness, or even of insanity ,fA;J at the time of the 
loss. 

The same principles of policy and Commercial 
convenience, render him liable to an action for *re- 
fqsing to receive a guest, without adequate reason ; 
and no other excuse will be deemed sufficient but 
that his house is already full ; for his occupation is 
for the public benefit, and not to be withheld at his 
caprice.fO 

fij Sir W. Jones on Bailments, 95. 

(k) Cross V. Andrews, Cro. Eliz. 622. Action against an inn-keeper, 
on the custom of tlie realm, for loss of goods ; plea, that at the time the 
plaintiif lodged, the defendant was sick and of non-sane memory ; but 
adjudged for plaintiff. « For the defendant, if he will keep an inn, 
ought at his peril to keep safely his guest's goods ; and though he be 
sick, his servants then ought carefully to look to them." 

(0 Bennet v. MeUor, 5 Term R. 273 Case against an inn-keeper, for 
goods stolen out of an inn ; the plainjiff 's servant had requested the de- 
fendant to take care of tlie goods until the next market day, which was 
refused by his wife, the iim being very full of parcels ; the servant staid 
to refresh himself, during which time the goods wei-e stolen from him ; 
and said, " That if tlie defendant had taken the goods upon that re- 
quest, he would have been only liable as a bailee ; but the cause of re- 
fusal, if true, was a good excuse ; if false, the inn-keeper was liable to 
an action for refusing. But as the proposal was not accepted the case 
9tood upon general grounds. It is clear that the goods need not be in 
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*So neither can he impose unreasonable terms 
upon his guests, although the remedy for a gross 
overcharge could perhaps only be found in the de- 
termination of a jury, as it does not appear to be a 
matter within the cognizance or summary power of , 
the justices ; it is however said, that they may be 
indicted and fined for charging exorbitantly.(m) 
But it is expressly provided by statute, thattheinn- 
keeper will not be allowed to detain the goods of 
his guest, unless he furnish him with an account, in 
writing, of the particular items of his reckonings or 
if he sell liquours, &c, in unmarked measures.(n) . 

A horse or carriage put up at an inn is not liable ^ -* 
to be seized as a distress for rent, but it is other- 
wise^at a livery stable.(o) 

the special keeping of the inft-kecper to make him liable ; if they be In 
the imi, that is sufficient to charge him ; and all the authorities agree 
that it is not necessary to. prove negligence in the inn-keeper. And 
when the plaintiff's servant was sitting in the inn, witli the consent of 
the inn-keeper (for the latter did not object to receive him,) he was in 
the same situation as any other guest, and entitled to the same protec- 
tion for his goods.*' 

It seems doubtful in what way he may be punished in case of refusal, 
or other improper behaviour. It was said by all the justices, " That if 
a common hosteler will not lodge me I shall not ha^e action gainst him« 
but I shall complain to the ruler of the vill, and he shall have direction 
©fit." 5£d. 4. 2Br. Action sur.le case, 76. So " If inn-keeper will 
not lodge a man the constable shall upon complaint oblige him.*' Cromp, 
J. P. 201. In what way the officer of the vill could oblige the inn-keep- 
er to receive guests does not appear, and whether he was punishable by 
indictment at the sessions or presentment at the leet. Thi^ common 
law cognizance has been assumed by the justices, and perhaps has been 
confounded with the jurisdiction given them over alehouse-keepers by 
the4statutefi of excise. And it is also said, " Inn-keepers are, in case of 
refusal, likewise subject to an action for damages at the suit of the par- 
ty grieved." Godb, 346. Pabn. 374. 2 Koll. B. 345. 

(m) Said by Lord Kenyon, in Kirkman v. Shawcross, 6 Term R. ir. 
(n) 11 & 12 AV. 3, c. 15, s. 2. ; 

(o) Co. Litt. 47, Francis v. AVyatt, 3 BUrr. 1498^. 
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k^OfkisUem. 

Brr as the kwinqposesapablicdatjiipoii Mthy 
-^45^ k srres him also the poivercrf'detaifiii^ the *perscm 
or propeftT oThis »est<» ui^ satisfiictkm be made 
for the emeitaimnenl afixded; otherwise he wouM 
be compelled to ha¥e recoiRse to legal [xocess for 
cirefT triiiQ^ debt, and <^en without the power of 
b»>wii2^ or todiK the peisoii of his guest. But 
th£> deteotkxi seems to be onlj in the nature of a 
dbcres6w lor he cannot use or di^Mise crf'a horse, &c. 
5o dietained, •^escepl m London or £xeter,(p) by par- 
ticular custom :) and if die owner take him away^he 
Cia ociT rvtake him upon fresh pursuit ; for if the 
Cli^^tixiy oi him be once gone the distress is lost 
Tbi> Ji^^es not howeTeraflect the piopaty wfaidi he 
wul acquire m the horse, if the owner agree to let 
it remain ais a pled^ for his meat, for then the 
rortv urav retake him whenerer he meets him. 




^>. Jc<iv'^ T? F*sil<j» 1 5tra. 5o^. It troirtr by » earner, agaiast an nrn* 
Vccjjvr ♦^ Vrses- iciiuned Mni sold hj him. Ibr Ae cliar|r«s of their 
V^vjHii^; hcui ^t ije^mirr^r,. ** Tbat an innkee per has ao povcr to sell 
^lK^f:<<>v^ v^vxfK '^v c*i2Mcmi in Loftuun ; ;ind be^i4es» when tiic hones had 
jiic» 'jic •H>»%w jf lecaiiiin^ them fbr^iiAt was dac before did 
i>£ 4t their cj^mitt^ m j^::!!!!.** If a horse b at lircrT, and eats 
K» :s> ^in-^» Hi 4Ctij«i d«» j^tunst the owner, bat the horse 
•ht 5vid ^ \i»«.'d» >iocr, :jrt> ; but by the ci:>toBB of London and 
HtMCUr U1C V>r««: ttft.tv b< stKd. biit :$t:e Pt^phiiou l^^ Eobinsanr. Wai- 

l^lvir ^.*^r. tkkc Vbr tit. hms. B^ the ctistom oTLoodon and Ex- 

il' 4 njki* v»i»»iiut A lof^^e to^ «i Mm-4.ex!per^ and he eats out his 

Ml. '4uv.i:,cv>KY ^JiAy tak^ him «$■ his own^ upon rhe reasonable ap- 

1^ ss' A^ur vif *\iv Ki^tihmr^ . but the mn-^eeper hslh no power 
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*But this lien on the horse arises only out of the 
duty and obligation to the guest himself; if there- 
fore the inn-keeper was not bound to receive the 
guest; or if the person leaving the horse never en- 
tered the inn as such guest, but only upon some a- 
greement, the inn-keeper has only a remedy on the 
implied contract for keep, for he was not obliged 
to receive such a horse. But whether the horse 
really belongs to the guest, or not, is no question 
for the inn-keeper receiving him; his right of re- 
tainer is the same ; he is not obliged to consider 
who is the own^, but whether he who brings him 
is a guest or not. 

An inn-keeper cannot detain a horse for the reck- 
oning of the guest, or of aoother horse, but only for 
the charge arising from the particular subject de- 
tained. 

§ 6. When waived. 

If the person putting up at an inn will not abide by 
the securities provided by the common law, but 
takes his own goods out of the inn-keeper's charge 
into his own, as by requiring the key of the room 
in which they are deposited, such special circum- 
stances will exempt the inn-keeper.('9^ 

(q) In Cpm. Dig. tit. Action on the case for neg-ligence, B.'2. "If the 
inn-keeper is desiraus of locking up the goods, and will not otlierwise 
warrant tliem, and the guest refuses, or if he says he is obliged to be 
absent and cannot take care of tlie goods, no action lies." Thi$ seems 
• hardly to be reconciled with the reason in Cross v. Andrews, Cro, Eiiz' 
682, supr. or with what is said, Dalt. c. 56. Blackerly, 169, "That be- 

18 
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*So where the guest is refused on account of the 
inn being full, but says he will shift for himself, as 

ing charged by law for the things which come to his inn, he eantiot dis* 
charge himselfbysuchorthe like words." So in, 

42 Ass. 17. " Although the traveller does not leave his goods in his 
landlord's hands, but carrifes them with him up to the chamber assign- 
ed him, if he be there robbed, he shall have his action against the inn- 
keeper." But in, 

Spencer's case, Mic. 9 & lOEliz. Dyer, 266, b. Action on the custom 
against the host for packs of cloth stolen whilst in his inn, who, for his 
own excuse ^aid, that he^ave warning to the plaintiff, that if he would 
put his packs in a certain chamber within the Inn, under lock and key, 
(tendered to him) he would undertake for their safety ; but notwith- 
standing this warning the plaintiff cast them into an outer court at 
large, whence they were stolen ; the opinion of the court was against 
the plaintiff. And in, 

Clement v. Burgess, MS. Oxford Spr. Ass. 1815, coram, Baron Rich- 
ards. Action by a guest, against the landlady of the Three Tuns, Ox- 
ford, to recover the value of a parcel stolen out of a room (not the 
common traveller's room), of which plaintiff was told he had the key, 
and might lock it ; and the learned judge ruled, that the general lia- 
bility of an innkeeper at common law, was in this case exonorated, by 
special circumstances of extreme negligence on the part of the guest ; 
but on the authority of the fourth rcsol. Calye's Case, 8 Co. R. 65,supr. 
the court of K. B. granted a rule jto show cause why the verdict obtain- 
cd by the defendant should not be set aside ; but. Lord EUenborough, 
" I am at present of opinion, that the learned judge was right, and Lord 
Coke wrong ; but having that case, take your rule. I have known seve- 
ral instances where it has been held, that if a guest takes his goods out 
of the inn-keeper's charge into his own, the latter is exempt." 

The distinction seems to be, that, according to the fourth resolution 
alluded to, it is not competent to an inn-keeper to divest himself of his 
common law liability, by tendering the key to his guest, for then it 
would always be in his power to defeat the security which travellers 
have by the policy of the common law. But where tiie guest chooses 
to forego that security, and, by asking for the key, seems to tak« the 
goods into his own more immediate charge, so that the inn-keeper can- 
not exercise any particular care over them, he shall be exonorated from 
any loss or injury not arising' from his own act or that of his servants 
The decision of tlie court on this point will very materially affect the 
seciirity of the former, or the responsibility of the latter. Vid. App. 



Sec- 6.] In case of Suit. Hb\ 

the relation of an accepted guest never ^existed, 
%o the inn-keeper cannot be made responsible.frj 

So if the guest desire the inn-keeper to put his 
horse out to pasture, the liability ceases, since the 
horse is no longer infra hospitium ; but it is other- 
wise if the latter put him out of his own accord.^ 5J 
And it seems that ifhe desire the guest to lock the 
chamber, or to place the goods *in a particular [*152] 
room, or allege that he must be absent, he cannot 
disable himself, or reftise the duty which is impos- 
ed upon him by law as a public servant. But he 
will be exonorated by extreme negUgence on the 
part of his guest under special circumstances^C^J 

§ 6. In case of Suit. 

Where goods are lost, &c. the plaintiflFmust also 
prove that the defendant kept such an inn, and that 
he, his son, or servant, was a guest at the time ; and 
that the property was brought by them into the inn, 
and remained under the care of the defendant. 

The action against the defendant should be in 
case on the custom of the realm, and the declara- 
tion express that he keeps a common inn.(u) 

An indictment for refusing a guest will be quash- 
able if it do not state that he was a traveller*(a;) 

In trover against an inn-keeper, for a horse de- 

(r) Bennett?. M ellor, 5 T. R, 273. Bull. Ni. Pr. 75. 

(f) Roll. Abr. 4. pi. 3, 4 But in the former case, if the inn-keeper be 
guilty of any negligence whereby the horse is lost or stolen, an action 
lies against him. Ibid. pi. 5. 

(0 Burgess v. Clement, MS. supr. 150, and Appendix infra 158 

(w) Calye*s case, supr. 

(a?) 12 Mod. 445, case 7T3. 
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tained for the keep, denial will be no evidence of a 
converson, unless the party has tendered what the 
, horse has eaten ; and it is a question for the jury to 
say, if the sum tendered were sufficient.(y) 
[*153] *An inn-keeper has such a property in the goods 
of his guest, that if stolen, they may be laid to be 
the property either of the innkeeper or the guest.(2:) 

(i^) Buller, Ni. Pri. 45. 

(z) Taylor's case, Leach's C. C. 356. Indictment for stealing the plate 
glasses of a coach, whilst standing in the coach-master's yard, who let 
it out on job. And it was objected, that the property should have 
been laid as the property of the person who hired it ; but held by all 
the justices to be well laid. So in Jane Todd's case, July Sess. 1711^ 
held per Eyre, Ch. J. and Ward C. B. tliat in the case of goods belonging 
to a guest stolen at an inn, they may be laid to be the property of the. 
inn-keeper or tke g^est. Burnett's MS. 
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Regulatims as to Porterage by Statute. 

BY the Stat. 39 Geo. 3. c. 58, for every parcel not exceeding 561bs 
weight, no greater sum can be demanded or charged than 3d. for adis- 
iance not exceeding a quarter of a mile, 4rf. not exceeding half a mile 
6d. not exceeding one mile, Sd. not exceeding one mile and a half, iOd. 
not exceeding two miles, and so on, under a penalty not exceeding 40». 
*or less than 5». 

. Before any such parcel is sent from the inn, &c. a ticket shall be 
made out, whereon shall be distinctly marked the name of the inn, &c 
from whence it is sent, the sums respectively due for the carriage and 
porterage thereof, and the christian and surname of the porter ; and the 
same shall be delivered to such porter, together with the parcel, &c. 
And on default of such inn-keeper, warehouseman, &c. in so sending, 
they jshall be liable to a penalty of 40s. So the porter, if he wilfully 
alter or deface such card shall forfeit 40«. or if he ask, or demand, or 
take, or receive any larger sum than is so written or expressed, he shall 
forfeit ft)r each offence the sum of 20«. or he may be prosecuted by in- 
dictment, for obtaining money under, false pretences, under Stat. 30 
Geo. 2. c. 24. (vid. R. v. Douglas supr. 93) 

Parcels arriving in town by any conVifyance for hire, other than»stage- 
waggons, between the hours of four in the evening, and seven in the 
morning, shall be delivered within six hours after such hour in the 
morning ; if arriving at any* otliei hour of the day, within six hours af- r^^^f «e-] 
ter such arrival, under a penalty not exceeding 20« nor less than 10*. ^ ' 

And every parcel arriving by any public stage-waggon shall be deliver- 
ed within twenty-four hours after such arrival (except* directed to be 
left till called for) under a like penalty. 

Every parcel^so directed to be left, is to be delivered upon demand, 
by a person properly authorized to receive the same, without any other 
charge but what is justly due for the carriage, and twopence for tlie 
warehouse-room thereof, under a like penalty. If such parcel so di- 
rected be not called for in one week after arrival, a fiui;her charge may 
be made of one penny for every subsequent week it remains. If a pai*- 
cel be not so directed, but before it is forwarded by the book-keeper, 
&c, in a course of delivery, if it be demanded by a person duly autho- 
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rized to receive the famt, it shall be thereiqNm delivered to such per- 

- son, upon pajrment of the sum of twopence for warehouse-room, and no 
more, under a like penalty. 

If a porter misbehave himself to any one, upon complaint to any jus- 
tice of the peac« within whose jurisdiction the oiTence has been com* 
mitted, or the oiTender reside, he may grant a warrant to brings before 
him such offender, and upon proof made upon oath of any such non-de- 
livery, neglect, misconduct, or misbehaviour of such porter, &c. impose 
upon him a like penalty. ^ 

So if a person' to whom a parcel, &c. is directed, refuses to pay what 

- is justly due for such carriage, porterage, &c. a justice may, upen com- 
plaint, grant a similar warrant, and upon like proof award reasonable 
satisfaction to the party grieved for his damages and costs, and for his 
loss of time in recovering the same ; to be levied, on non-payment, by 
distress and sale. 

f^l561 -^^ informations under this statute must be made within fourteen 
days after the offence, and the penalties are recoverable before a single 
justice, with costs, one moiety to the poor of the parish in which the 
ofFenee was committed, the other to the party so prosecuting the offen* 
der to conviction. This act does not extend to authorise the employ- 
ment of any porter, &c. in the delivery of parcels within the city of 
London, contrary to the laws and usages of the city. 



Levi v. Watbrhouse, 1 Price's Exch. Cag. 20. p, 280. 

Case against a carrier for the loss of a parcel containing 200 guineaSf 
delivered to the under Book-keeper at the mail-coach office in Exeter 
who booked it, and gave a memorandum acknowledging the receipt of 
it. It was proved that he knew the value of tlie contents, and had put 
it into the banker's bag for greater security. At tlie trial. Sum. Ass. 
Devon, 1814, Gibbs, Ch. J. ruled that the mere knowledge of tlie va- 
lue did not take the present case out of the rule; and said that he 
thought there had not been such misconduct on the part of the defend- 
ant as made him liable ; and refused to reserve the point. Upon mO" 
tion for a new tiial^ on the ground of a misdirection of the Judge, it was 
»aid, per Thompson, C. B. in giving the judgment, ** The question is, 
whether in tlus case the defendant is liable to the plaintiff for the loss 
of this parcel, which had b^en intrusted to his care for the purpose of 
carriage. On the trial the jury were directed, that the inference of 
t]\e value being known to the defendant did not take the case out of the 
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protection of the notice that the defendant would not be responsible 
bejrond a certain amount.* It was urged by the counsel for the plaintiflT, [*15Tj 
that this case came within the principle of the determination in Beck 
*. Evans. (16 B. R. 244.) But it seems to us that tlie chief justice's di- 
rection was right, and such an one as ought to have been given under 
the circumstances proved. Here there was a special notice given by 
the defendant that he would not b^ answerable but on certain terms*; 
and there is nothing proved to have been done on his part which 
amounts to a dispensation with that notice. It appears that the book- 
keeper might have inferred that this parcel was one of value ; but no- 
thing was distinctly said about the actual vahie, nor did he undertake 
that notice should be dispensed with." Said also **that the court (of 
K. B.) decided against the carrier on that occasion (Beck t>. Evans) on 
the ground of gross negligence and nonfeazance.** 

With respect to the preceding case, it may be observed ; that accord- 
ing to the report of the case of Beck v. Evans, it does certainly appear 
to have been the opinion of tlie court, that the notice of the carrier did 
not protect him in cases where no doubt could be entertained that the 
goods were above the value of 51 In the above case it seems that the 
value of the parcel was only to be inferred; "nothing was distinctly 
saicL^bout the value ;** if so, a parcel of that nature was precisely with- 
in the rule laid down by Le Blanc, J. ** That carriers were exempted 
from liability where the goods are of a much larger value than from a 
knowledge of their bulk, or quality, they could possibly guess to them 
to be." 

If the two cases are not really to be distinguished by that difference 
in circumstances, it will be difficult to reconcile the principles upon 
which the judgments of the courts were^founded. 



*BuRGEss 1?. Clements, (vid. supr. 150 and 152.) [*15&] 

Trin. Term. 55 Geo. 3. The inile to set aside the verdict in this cause 
eame on to be argued, when it appeared that the plaintiff had been ac- 
commodated by the landlady with a private room to exhibit liis wares, 
jewellery, &e. the door of which opened into tlie gateway ; the landlady 
had given him the key, and cautioned him to bolt the door : the window 
opened into the street ; there were candles in tWe room, and no ciulains 
drawn. The loss ^^appened at night ; and tlie plaintiff had gone out, 
leaving the key in the door, and the candle burning, which the defend- 
ant afterwards went in and put out. The counsel in support of the rule, 

cited the 4th resoluliou in CmIvc's case. East India Co v. Pull en, 2 Str. 
/ 
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690/ Com. 1%. Action against carrier, c. 1. 299. Moor, 158: Dyer, 
266. Against which were opposed the authorities of Moor, 78, & 5 T. 
K. 275. vid. supr. And the judges gave their opinions as follow : 

l«rd EUenborough— We cannot see any ground for impeaching the 
fidelity of the jury in this case, although the facts of the case mij^t 
have been commented on more at lai^ by the learned Judge than ap- 
pears from his report ; and he might have availed hunself more decid- 
cdly of the rights of his own province in laying down the law. But the 
question b, whether the jury have rightly exercised their province. 
An inn-keeper is bound to keep the goods of his guest, hoBpitandi ; so 
that no loss evemcupro defcctu hotpitatoris. The Ck)urt did not mean to 
say, that where goods are stolen it was not prima facie evidence of de- 
fect of care on the part of the landlord ; but under circumstances the 
landlord might no doubt be exempt; as in this, where the plaintiiF*s 

^*159j conduct not only concurred, but induced the loss. •Calye's case allows 
that \f^ere the guest introduces the thief, the landlord shall not be an- 
swerable. The questions in this case were therefore, ' 1st. Whether the 
plaintiff took the apartment ammo kospitandi f and 2dly, Whether his 
own conduct did not conduce to -Che loss. Upon tlie evidence it ap- 
peared that the plaintiff asked for a particular room to show his goods ; 
Now a landlord is not bound to find his guest exhibit-rooms for the 
purpose of expanding his goods — he is not bound to provide shops, but 
convenient lodging for his guests. The court agreed with the case in 
Moor, that the mere delivery of the key of a room would not dispense 
with the care and attention due from the landlord, abid that he could 
not exonerate himself by merely handing over a key to his guest ; but 
if the guest takes the key, it is a proper question for the jury, Whether 
he takes it ammo custod^endiy and for the purpose of exempting the land- 
lord from his liability. Lord Coke also laid it down, that if the guest's 
servant, companion, or fellow-lodger, rob him, the landlord is not liable; 
and in this case the plaintiff called strangers together for the purposes 
of a show, and invited the admisson of persons into the room, upon 
whose approach and access the landlord had no check. This was evi-» 
dence of an user of the inn for purposes aliene from those Ao^^'ton^K; 
and it was hard to call upon the inn-keeper to protect property in a 
<oom used for these purposes. It appeared that the defendant advised 
Uie plaintiff to bolt his door, for there were strangers about ; and after 
this suspicion had been communicated to him, he was obliged to use 
diligence in protecting his own property. Ordinarily, a guest certainly 
had a right to rest on 4,ke. protection of his landlord; but after the tat- 
ter's fears expressed, and admonition given, he was bound to use some 
degree of caution himself. 

r^i^Ql *Mr. Justice Biyley. — ^I am not of opinion that any other veiidict 
would have been wrong. The plaintiff's acceptance of the key in this 
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CAse superseded the liability of tibe mn^eepir ; the plaintiff* asked fbt a 
n>om, not fop an ordinary pxxtpose, and for which the defendant was not 
bound to find one; and therefore the defendant gave the plaintiff the 
key of the room; he took it ; but if he had Skid, « This shall not dis- 
diarge your liability— lode you still to that," the defendant would have 
replied, •« then you shan't have the room." The defendant had a right 
to refuse the room for the purpose ih q«iesticin, or to concede it upon 
any terms she chose ; I think she did so upon the terms of the plam- 
tiff's taking the custody of his goods into his own hands with the key 
of the room ; and that he accepted the key on those terms. He did not 
make a communication to her when he left the room that herresponsi* 
bility might revive* To decide otherwise would be making the inn- 
keeper liable, npt for his own, but for his jest's negligence. 

. Mr. Justice Dampier.—If it had been left to the jury, whether the 
plaintiff had not accepted the key upon those tenns, there would have 
been no doubt of the verdict bei ng right My only doubt was, whether 
the law had not been left to tlie jury, and.not distmctly laid down by 
the learned judge. To grant a new trial would ori^ put the parties t« 
useless expense, for the verdicjt woiiid certainly be the same.— ilttfe 
dUQharged, 



Waiver of the Notice of Value. 

Dowjf V. Promoht, 4 Camp. 40. Action against a carrier for loss of a 
package to be carried from London to Glastonbury, consisting of a ham- 
per of the dimensions of twelve by eighteen inches. *The defendants re- [*16l J 
lied upon the effect of a notice, by which they restrained their liability to 
answer for any package, cash, jewels, &c. of however smaU a value, and 
for any package of more than 51 value, if lost, &c. unless the same was 
specified when delivered into their office; no such specification had 
been made; but the plaintiffs relied upon the case of Beck v. Evans, 
(supra) that from the circumstance of its apparent bulk, the notice di4 
not protect the carrier. But per Lord Ellenborough, « I do not thmfc 
the case cited governs the present ; there, the carrier knowing that the 
article entrusted to him was a cask of brandy,, necessarily knew it was 
above tlie value of 5/. But here, what was tliere to indicate tlie con- 
tents or the value of this package ? It might have contained cash, &c. 
to the amount of 1,000/. or it might have been filled with coarse mate- 
rials not worth 40*. It therefore appears to me to be a package within 
the meaning of the notice. I am sorry, for Uic convenience of trade, 

19 
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tliat eitnriers Ikart been idleved to Umit th«if e<MHBMi Uw rfqMsnsibair 
ty ; and some le^^Utive meatiire wUl soon become necesMty. But K 
feel myself bound by the deeidkmBf thai siwh notkes^ in «ftee»vbtse 
they apfdy, coiutititte a tpecUd contract between the l^airtiea." 



Stoppagt %n Tranrihi. 

tJDtiftmiir V. WftttAWi, 4 Camp. Id!. Ttcnret Ibf a ^ano4b>te, by 
the vendor, against the packer of the vendee ; the fnstrament Was sold 
fbr ready money on ddtrery to ^e defendant, but when it was carried 
to bis warehouse it was said no orders had been ^iven for payment; the 
[*162] serrant •however left itxipon an understanding that it should be deli- 
rered to the purchaser only on his paying fbr it And per Lord £llenbo<* 
rough, *• Allowing tha* upon an absolute delivery of goods to the pack- 
er of the purchaser, who has no warehouse of bisowii, the trantit is at 
an end, I thhik the pltotiffhad a right to resume the potsession of this 
piano-fbrte after It had been^ delivered to the defendant That delive- 
ry was only conditional, and he remained a trustee fbr the plaintiflT. ft 
was a contravention of duty therefore to deliver it to the pur^aser un- 
til it had been paid for.** 



Misdelivery, 

diLxs V. Lainq, 4 Camp. 81. Plaintiflf^ a wharfinger, delivered goods 
by mistake to the defendant, who used them in the way of his trade ; 
the plaintiff had been called upon by the owner, and had paid him the 
value, and now sought to recover it from the defendant in an action for 
monei/ paid. But Lord EUenborough held that the plaintiff ought to 
have declared specially, and directed a non-suit. 



Freight. 

Shxiis v. Davies, 4 Camp. 119. Mmmptit for freight of butter ; de- 
fence was, that in consequence of bad stowage defendant had derived 
BO benefit from the carriage; but Gibbs, Ch. J. held, "that the bad 
stowage of the goods was the subject of a cross action, and did not af- 
fect the right to the freight." 



Evidwce. 

Strothsk v. WiLAir and ottors* 4 Caivp. 24^ Action against the own- 
ers of the Stroud ooaeh for the loss of a parcel. To prove the owner- 
ship, the plaintiff put in evidence the registry books kept in Somerset- 
House of licenses granted, which, it xas cgntended, was prima facie evi- 
dence of the ownership of the defendants. But per Gibbs, Ch. J. ** The 
entry not being signed by the defendants, and nothing being shown to 
fDWiect them with it, I am of opinion that it is no evidence whatever 
im prove them to be the owners of the coach. It is cleariy not evidence 
«t common law i and no act of parliament is pointed out to mt to make 
H evidence of ownerafaip.<^i%tt9lt^ nomtdtsd. 



Jnn4fupfir* 



InDoxv. Lijinre,4Ganp. 9T. Vpen a ^pi$Mm^ whidwr a coffee- 
house came wctfain the deseriptaon e#^«ik.iaB, so as to iracate the insur- 
ance policy for not being entered as doilblyha^Bardoas, and a premium 
paid accordingly; said, per l/)rd£llenb<)rou{^4 •* 1 thinkJ^ coffee-house 
is not an inn within the meaning of the policy. Horses, waggons, and 
coaches come to an inn ; there are stables and out-houses attached to it ; 
people are going to these with lights at aU hours ; hence there is an in« 
creased danger of fire^ and the trade of an innkeeper is considered dou« 
biy hazardous, ftutthetode^a wSMm^^Jumpm M^f^nff iif- 
fapent d«icriptk)n." 



INDEX. 



FA62. 

ACCIDENT^inevitable, what evidence of « * 29 

Action against carriei: need not allege a consideration - 5 

Act of God, or the King's Enemies, excused - - 31 

Bargemen^ their liability ... - 9 

Bill of Lading; effect of - - - ' 'J^ 

Delivery and acceptance under - - ib. 

Indorsement, effect of - • - 81 

must be for good consideration . - ib. 

Carrier, definition of - • - - - 4 

may be also a Warehouseoian - - - 19 

Character of a Carrier deteraained from the general nature 

of his undertaking - - - 5 
Coachmasters, when liable, to what extent • - 11 
when liable for the act of the Driver - ib. 
vwhen not - - - - 2S 
are bound to carry to the End of the Jour- 
ney - - - - - ib. 
Liability for Loss of Luggage - - 24 
Coffee-house keeper, difference between, and an inn-keep- 
er App. 16S 

Commander of a King's Ship, when liable - • - 11 
Concealment of Value, consequences of - 33 n. 34 
what shall be considered so - - - 35 
Consideration of Carriage need not be alleged - 5 
Contract, express or implied, when it controls the Com- 
mon Law Liability - - 35. 39 
when and how far recognised by Law - 36. 40 
implied terms in every Case, what - 37. 38 
Conversion, what shall be a ..... 67 
Delivery, when a Carrier is bound to deliver, as well as car- 
ry Goods 21. 63 

Delivery, what shall be a Delivery to a Carrier - 60 

to a Ship-owner - - - - ' . 62 
to the Post-office .... 63 

to a Hoyman - .... 65 

what from a Carrier - ... 63 

from a foreign Ship - - - - 66 

Effect of Delivery to a wrong Person - 67 



INDEX. 

FAGS. 

Deliveiy to a wharfinger, against express Orders 67 

of Letters, within what Limits - - - 16 

no Charge for - - - 18 

Embargo only suspends, does not dissolve a Contract - 89 
Exhorbitant Charges, by a Carrier, Remedy for - 114 

Evidence --------- 126 

Register of Somerset-house none of Owner- 
ship App. 163 

Fare for Conveyance of Persons - - - - 22 

Effectof previous. Payment of - - - - ib. 

of part only - - ib. 
Ferrymen, when liable - - - - - 10 

Freight, when due - - - - - 87 

when not recoverable - .- - - 84 

not affected by bad Stowage - - App. 162 
when recoverable in assumpsit against the Con- 
signee . - - - - 80 

when only against the Charterers - - ib. 

when not earned may be recovered back - 86 

special Agreement for previous Payment, effect of ib. 
how to be calculated - • - 80 

short Freight, what - - - 85 

when recoverable - - . - - 87 

when an insurable Interest - . - 89 

may be pledged - - - • . - 90 

when the Cargo is pledged with the Freight - 90 
Glass written on a Package, effect of - - - - 51 

Guest, who considered as such - - . . 141 

Guest, any one is such, leaving property by which the Inn- 
keeper has a profit . . 141 
Soldier when . . . 144 
Hackney-coachmen not liable as Carriers . 13 
when on a special Agreement . ib. 
Hackney-coachman may be indicted for Goods left in his 

Coach . . , 135 

and transported for the Felony . ib. 

Hazard, Cases of extraordinary . . .85 

Hindoo Law of Carriers . • .1 

Hire, Lien for . . . . . . 70 

Hogenhind, who . . . 142 

Hoymen liable on the Custom to carry safely . 7 

are bound to deliver according to the direction 19 

Inns, definition of . . . . 137 & n. 

distinguished from Ale-houses . . 138 

Coffee-houses . App. 161 

Lodging-houses . 139 

under the jurisdiction of the Justices . ib.. 
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HODS on tito tfaip &r r^iain 75 

fiveomeyaaoe«ftlKpemw¥f Water t$ 

bjLand 96 

lien, Dooe for dm^get iacidiewUl to Ui^ Ship - « 76 

Mail-eoAchoB, mo dSeranoe iMween, and othen • « M 

Mandatary, who, and how£u> tiable «. • * 7 

Master of a Sfaip, Ml wlDch ground EaJble - • « 8 

Mig-delivery, c lfc ct <rf . - • • • A{ip. 161 

Bikx>rage, no lien for •...«. 7^ 

Negligence, what evidenoe of • • « . . 27 

notices of Canien, how to be consUned - • - 42 

Gonstrnctioo and c&ct of diferent notices - - 46 

when waived - - * - 48. 50 

Notices, when continning notwithstanding preceding waiver 51 

how to be published - - - • • 43 

tenns of not to be infeired « - * 44 

when to be picsamed ... 45 

Notification of Talne, when expressed ... 51 

when implied - ih & App. 157 

Obligation of Carrier, whence it arises ... 5 

Oivners of Ship, on what ground liable • . 9 

Ownersiiip of i^age-coach not {m>ved by SomenBet-houae 

Register ... App. 161 

Overweight, charging for e£feet of - - 13 

Packer of Vendee, delivery to, effect of - 104 App. 161 
Passage-Monej, Lien for - • . . 26 

Porterage in London, Regulation by Statute - - app. 
Porters exacting more thaQ legal Charge - - 92 

embezzling Goods - . - 153 

Remedies and Punishments of ... ib. 

Possession of Goods, what a sufficient one to charge a Car- 
rier, &c. - - ... 50 
what a Ship-owner . ... 61 
Post-chaise, when Owner cannot refuse to let - - 22 
Postmaster general, not liable for Loss of letters - 14 
only for not providing post horses - - 15 
deputies liable for their own acts - 16 
for not delivering at the place of abode 
Private Person carrying Goods ----- 5 
Private Person, difference of liability between, and Carrier 16 
equally liable for a Misfeazanco - 7 
Proper^, in whom and when vested ... 94 
of Carrier in the Goods - - 125 
Quarantine, effect of on Voyage - - - - UO 
Refusal to carry Goods, consequence of - - 59 
when excused - . - , ib. 
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